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PREFACE. 



The object of the following work is to embody the 
principles of the Maritime Law, upon the subjects which 
it embraces. 

In stating doctrines, the author has freely employed 
the very language of the Reports, those original fountains 
of the law, and has endeavored to illustrate principles by 
a liberal recital of the cases, where they have been either 
established or applied. 

The decisions of the common-law Courts, which are 
cited in various parts of the work, have in most instances, 
expounded the maritime law, in a free and enlightened 
spirit, and furnish a safe guide to those tribunals, whose 
special province it is to administer that branch of our 
jurisprudence. 

With an anxious desire to make the work acceptable 
to the Profession, the author is sensible that he may have 
failed to supply a want, which it is supposed to feel, or 
to satisfy its enlightened judgment. He submits it, how- 
ever, to its indulgence, and with the hope that it may in 
some measure prove to be useful. 

Fhilaselfhia, 1852. 
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MARITIME LAW. 



CHAPTER I. 

or THE HISTORY OP MARITIME I,A%V. 

<§> 1. Maritime Law, as a branch of International Law, is 
that collection of principles and usages that pertains to the 
rights, duties, and obligations of nations with respect to the 
Sea. As a branch of Commercial Law, it relates more 
especially to individuals, to the property of ships, the rights 
and duties of masters and seamen, contracts of affreightment, 
average, salvage, &c. 

"5> 3. If we trace this law to its source, we shall find that 
it is not the growth of a single generation, nor the product 
of a single mind, but the accumulated wisdoni of progressive 
ages, and different nations. It is founded on the practices of 
merchants, the principles of the Civil Law, approved com- 
pilations of maritime rights and usages, such as the Laws of 
Oleron and Wisbury, the writings of eminent jurisconsults, 
sind the adjudications of the Admiralty Courts of different 
countries. 

■§> 3. Composed of such various materials, obtained from 
such various sources, with no claim to the sanction of man- 
kind, but the inherent equity and justice of its rules. Mari- 
time Law, by that title alone, asserts an universal sway. It 
is not the particular law of this country or that, but the 
general law of nations. A great jurist has applied to it the 
language employed by Cicero, to express the universal re- 
cognition of the eternal law of justice. Nea erit alia lex 
mar. 1 
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RomcR, alia Athcenis : alia nunc, alia posthac : sed et omnes 
gentes, et omni tempore una lex et sempiternas, et immor- 
talis continent.^ 

^ 4. In addition to the general Maritime Law, every com- 
mercial State has certain admiralty regulations, of a muni- 
cipal character, peculiar to itself. Among these may be 
mentioned, navigation acts, laws with respect to harbors, to 
obstructions in rivers, to drowned persons, wrecks, prohibited 
nets, &c. Cases arising under these laws, fall appropriately 
within the jurisdiction of the Courts of Admiralty.^ 

Of Navigation and Commerce. 

'5> 5. A few words with respect to the important interests 
to which Maritime Law especially relates, may not be inap- 
propriate. First, then, of Navigation. Traced to its source 
it is found to have originated in the necessities of mankind. 
It has been well said that his heart must have been bound 
with oak and triple brass, who first committed his frail bark to 
the tempestuous sea.^ Curiosity alone could not have tempt- 
ed him to brave the fury of the elements. It was want and 
cupidity that impelled him, despite his terror, to trust his 
fortunes to the inconstant waves.* Familiarity with danger 
banishes fear and inspires courage. The early navigator, at 
first not venturing far from shore, at last, emboldened by 
habit, pushed farther out upon the waste of waters. Galleys 
and rafts took the place of the abandoned canoe. The stars 



1 Cic. Fragmenta de repub. lib. iii. quoted by Lord Mansfield, in Luke 
. Lyde, 3 Burr. 887. 
8 Benedict's Admiralty, p. 25. 

' JUi robur et ces triplex 

Circa pectus erat, qui fragUem truci 

Commisit pdctgo ratem 

Primus, nee timuit prcecipitem Africum^ 

Decertantem Aquilonibus, 

Nee tristes Hyadas, nee rabiem Noti. Herat, lib. i. Od. 3. 

* Azuni's Maritime Law, vol. i. p. 3, 
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of heaven served for a guide. Discoveries were soon made 
of unknown shores, with varied and unknown productions. 
Intercourse with their inhabitants naturally followed ; for 
nature seems to have planted in the breasts of men a mutual 
desire to supply mutual wants. Indeed it is often suggested, 
and with apparent reason, that the diversified productions of 
the various regions of the globe were intended by Provi- 
dence as the means and incentive to commerce — thus bring- 
ing mankind together and keeping alive a sentiment of uni- 
versal brotherhood. "^ 

"5i 6. Commerce is distinguished from trade, The latter 
relates to mutual dealings at home. The former to the in- 
tercourse of the inhabitants of different countries, in each 
other's produce and manufactures, in which the superfluities 
of one nation are given for those of another, and then re- 
exchanged for mutual wants.^ Commerce naturally and 
necessarily followed upon navigation. To regulate the mul- 
tiform transactions of the former, and to encourage the latter, 
soon required the attention of the early commercial States. 
Maritime laws were adopted, appropriate to the limited wants 
of an infant trade, but containing nevertheless the elements 
of the. expanded system, that now comprehends the com- 
merce of the world, and prescribes the rule of decision, in 
all contested cases arising out of it, 



' The varied productions of different countries are admirably described by 
Virgil, in the first book of the Georgics. The passage has been translated 
with singular elegance by Mr. Sotheby. 

Here golden harvests wave, there vineyards glow, 

Fruit bends the bough, or herbs unbidden grow, 

Her saffron, Tmolus, Ind her ivory boasts, 

Spice wings the gale round Saba's balmy coasts : 

The naked Chalybes their iron yield, 

The powerful Castor scents the Pontic field ; 

While famed Epirus rears th' equestrian breed, 

Born for the palm that crowns th' Olympic steed. 

In stated regions, from th' Eternal cause, 

Such nature's compact, and unbroken laws ; 

Such from the time when first Deucalion hurl'd 

The stones that peopled the deserted world. 
2 Wharton's Law Lexicon, tit. Commerce. 
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<5, 6 a. It will be our endeavor, in the present chapter, to 
trace the history of the more important maritime codes that 
have at various times and under various sanctions been given 
to the world. Such as are now referred to in our Courts as 
evidence of the Maritime Law, and so far constitute a part 
of our Jurisprudence; 

Of the Ancient Maritime Laws. 

^ 7, To Rhodes belongs the honor of giving to the com- 
mercial States of antiquity the first authoritative code of 
Maritime law. Its inherent excellence compelled universal 
admiration, and it became, in process of time, the general 
standard of authority in marine affairs. In the comprehen- 
sive language of Antoninus, it was the sovereign of the sea.^ 
Adopted nine hundred ye^fs before the birth of our Saviour, 
these laws continued in Vigor down to the century preced- 
ing his advent. Cicero, in his oration Pro Lege Manilia,- 
speaks of theHi as existing within his memory. Rhodiarum 
usque ad nostram memoriam disdjpKna navalis, et gloria 
remansit.^ 

^ 8. The Rhodiaii lawg were the source 6f the maritime 
jurisprudence of the Romans. They were observed in all 
cases of maritime controversy, when not opposed to any 
express law of Rome. The reply of Antoninus to Eudsemon 
of Nicomedia, is conclusive proof of this. Domine Impe- 
rator Antonine, naufragium in Italia fadentes, direpti su- 
mus a Publicanis Cyclades insulus hahitantibus. Respondit 
Antoninus Eudsemoni : Ego quidem mundi Domimis, lex 



1 Dig. 14, 3, 9. 

3 Orat. Fro. Lege Manilia, c. 13. Strabo, who flouiished about the era of 
Christianity, speaking of Rhodes says : "Their excellent laws, and the care 
bestowed on every part of their political administration, particularly in what 
concerned their naval affairs, are worthy of admiration ; by these, the Rho- 
dians maintained the empire of the seas for a long period, expelled the pirates, 
and acquired the friendship of the Romans." Lib. 14. 
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autem maris lege, id Rhodia, quca de rebus' nauticis prce- 
scripta est, judicetur, quatenus nulla nosfrarum legum 
adversatur. Hoc idem Divus quoque Augustus judicavit.^ 
These celebrated laws have not been handed down to us. 
All that has survived of them, is found in the Digest, and 
arranged under one title, De Lege Rhodia de Jactu.^ This, 
together with the few, brief rules of the Roman law, em- 
braced in the works of Justinian; is all that remains to us of 
the commercial law of the ancients.* Bnt fragmentary as it is, 
it constitutes nevertheless the basis of the marine law of the 
moderns in several of its most important and positive rules. 



• Dig. 14, 2, 9. The Romans cultivated a martial spirit, esteemed nothing 
honorable but the sword and the plough, and by conferring honors and 
rewards upon the profession of arms, stimulated the ambition, and developed 
the military genius of their people. By open force or fraudful arts the sur- 
rounding States, one after another, were made tributary to their power, until 
at last their empire comprehended the limits of the known world. Far differ- 
ent, indeed, is the history of the Rhodians. They effected a signal and 
glorious conquest. Not a conquest which boasts of desolated cities and 
ensanguined fields ; not a conquest which forces dominion upon a reluctant 
people, and maintains authority by the terror of arms; but a conquest 
achieved by wisdom and conferring benefits upon the conquered of immeasur- 
able value. A small State, not seeking aggrandizement by the spoil of 
neighbors, but content with the fruits of commerce, comes at last to give law 
to the world. Such a spectacle the mirror of history does not often present 
to our view. 

2 Dig. 14, 2. The title, De Lege Rhodia de Jactu is the celebrated frag- 
ment of the Rhodian law on the subject of jettison. Vide infra, Chap. 8, 
tit. General Average. It was ordained, that if goods were thrown overboard, 
or a mast cut away in a storm, or other common danger, to lighten and save 
the vessel, and the vessel be saved by reason of the sacrifice, all concerned 
must contribute to bear the loss, as it was incurred voluntarily for the good of 
all, and it was extremely equitable that all should ratably bear the burden 
according to the value of their property. There were some reasonable limit- 
ations to the rule. It did not apply to the persons of the free passengers on 
board, for the body of a freeman was said not to be susceptible of valuation, 
and it did not apply to the provisions which were used in common. The 
goods sacrificed were to be estimated at their actual value, and not at the 
anticipated profit ; bnt the goods saved were to be estimated for the sake of 
the contribution, not at the price for which they were bought, but at that for 
which they might sell. Kent's Com. vol. iii. p. 9, note. 

3 Ibid. 

1* . 
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What survives is comprehensive, liberal, and jnst, and teaches 
the value of what was lost. 

Of Maritime Law and Commerce in the Middle Ages. 

§ 9. The invasion of the barbarians and the overthrow 
of the Roman Empire changed the condition of the world. 
Laws, arts, civilization were ingulfed in a common ruin. 
Europe was broken into several States. Intercourse between 
them ceased. The seas were infested with pirates and the 
land swarmed with banditti. So common was robbery that 
it almost ceased to be regarded as criminal. The feudal 
lords, descending from their castles, waylaid the traveller, 
plundered him of his property, seized his person, and unless 
ransomed sold him as a slave.i In the reign of Charles the 
Bald, the judges were required to take an oath, neither to 
rob themselves, nor protect those who did.2 

<§> 10. The most barbarous laws prevailed. The merchant 
dared not risk his person or property in foreign ports. He 
was exposed to the most grievous exactions. If shipwrecked, 
it was the universal practice to confiscate his goods as the 
property of the lord on whose manor they were thrown. 
Whilst in some countries shipwrecked persons might be 
reduced to servitude.* The Droit D^Aubaine in some form 
or other was found in the laws of every European State. 
By this, the stranger was denied the privilege of conveying 

1 Hallam's Middle Ages, p. 473. 

2 Robertson's Chas. V. vol. i. note xxix. Introduction. 

3 Robertson's Chas. V. note xxix. It is hardly credible, that in the nine- 
teenth century, so barbarous a practice, and so violative of the law of nations, 
should exist in any quarter of the globe, as seizing and imprisoning ship- 
wrecked persons. But such is the fact. Japan imprisons the natives of all 
other countries, except, 'perhaps, the natives of China, who are thrown upon 
her shores by the disasters of the sea. A number of American seamen in 
the year 1846, were consigned to Japanese bondage, and only released on the 
demand of our government, enforced by the presence of a man of war. 
Upon the detention of shipwreclced persons, vide Vattel B. 11 c 8 
s. 108. ' ' • ' 
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his property by will, and when he died, it escheated to 
the king, or to the Lord of the Barony. In such a deplor- 
able condition of human affairs, the seas scoured by pirates, 
the land by robbers, and barbarism everywhere, it is not 
strange that commerce was wellnigh abandoned, and thei 
laws regulating it lost. Mankind dared not venture abroad.^ 
Fixed to one spot, intercourse suspended, knowledge buriedj, 
ignorance of other countries soon became universal. Jeru4 
salem was supposed to be in the middle of the globe, and 
was so represented in the geographical charts. Alexandria, 
according to the geography of the Middle Ages, was situated 
in Asia, and occupied the same proximity to the holy city as 
Nazareth. 

"Ji 11. It has been observed, by a philosophical historian ,2 
that there is an ultimate point of depression, as well as exalt- 
ation, from which human affairs naturally return in a contrary 
progress, and beyond which they never pass, either in their 
advancement or decline. That ultimate point of depression 
seemed to have been attained, in the history of Europe, 
towards the close of the eleventh century.^ From that era, 
the darkness began to disappear. Light, in fitful streams, 
shot athwart the sky. The Crusades, those triumphs of 
fanaticism and superstition, of misguided courage and devo- 
tion, were productive of great, but unforeseen good. They 



1 "The names of stranger and of enemy," says Robertson, "became 
once more words of the same Import. Customs everywhere prevailed, and 
even laws were established, which rendered it disagreeable and dangerous to' 
visit any foreign country. Cities in which alone an extensive commerce cart 
be carried on were fevir, inconsiderable, and destitute of those immunities 
which produce security, or excite enterprise. The sciences on which geogra- 
phy and navigation are founded were not cultivated. The accounts of 
ancient improvements and discoveries, contained in the Greek and Roitta'ii' 
authors, were neglected or misunderstood. The knowledge of remotest 
regions was lost. Their situation, their commodities, and almost their 
names, were unknown." 

2 Hume's History of England, vol. ii. p. 421. 

3 Robertson's History of Charles V. p. 17. 
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gave an impulse to commerce, restored intercourse between 
dissevered people, and united. Europe in a common cause. 
Among their more obvious consequences was the improve- 
ment and amelioration of the political state of the European 
continent. The oppressive power of the Barons was destroyed 
and the condition of the people elevated. " The conflagra- 
tion," says the historian of the Decline and Fall, " which 
destroyed the tall and barren trees of the forest, gave air 
and scope to the vegetation of the smaller and nutritious 
plants of the soil." 

<|. 12. It was the effect of the crusades on commerce, that 
principally concerns our subject. The difficulties and dan- 
gers that attended the march of the first armies across 
Europe to Constantinople, on their way to the Holy Land, 
induced the subsequent expeditions to go by sea. Several 
of the Italian cities, such as Venice, Genoa, and Pisa, which 
had kept alive and continued a commerce with the Greek 
Empire, found immense profit in furnishing vessels to trans- 
port the crusaders from Europe to Asia, and in supplying 
them with military stores and provisions. But this was not 
the only benefit they derived. Superior privileges were 
allowed them, by the Christians in those maritime provinces 
which they wrested from the infidels. Separate quarters 
were granted them in several of the cities, where they were 
governed by their own laws and magistrates. All their im- 
ports and exports were exempted from taxation. But a new 
and enlarged source of commerce was found in the new and 
enlarged views of the crusaders themselves. Brought into 
contact with the superior refinements of the East, beholding 
the various products of art and all the memorials of an older 
and advanced civilization, this new field of observation and 
experience opened their minds, and very naturally, indeed, 
animated them with the desire to introduce at home, what 
they witnessed and enjoyed abroad. From this era, com- 
merce flowed in a broader and deeper channel. It began 
to flourish. It is time to bestow our attention upon the laws 
that were established for its regulation. 
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Of the Modern Sea Laws — The Anialfitan Table. 

^ 13. In so much obscurity is the history of the Middle Ages 
involved, that it is diiRcult to determine to whom belongs the 
honor of being the first maritime legislators of modern times. 
Chancellor Kent, doubtless upon a review of the various 
authorities, arrives at the conclusion that the earliest code of 
modern sea laws was compiled for the free and trading 
Republic of Amalfi, about the time of the first crusade, 
towards the end of the eleventh century.^ Pardessus,^ on 

1 Com. vol. 3, p. 9. Pardersus fixes the date of their publication in the 
year 1063. 5 Pard. p. 214, 237. 

8 Pard. vol. 3, 1. 21. The precise date at which the Norwegian law was 
promulgated is A. D. 940. Azuni contends, that after the Greek and Roman, 
the most ancient and celebrated laws, relative US cortimerce and navagatioii, 
are those contained in the collection so well known under the title of II con- 
sobto del Mare. The authors of this production, he insists, can be, no other 
than the Pisans, that they were the first to engage in devising regulations for 
navigation and maritime commerce, and in framing such laws as were requisite 
to maintain good faith, and to serve as rules in all maritime cfontracts. He 
affirms, on the authority of Constantine Gstan, a Benedictine abbe, and 
other writers; that the Pisans compiled the body of maritifme laws called the 
Consotalo ; that though it had been already recognized by the republic, yet the 
Pisans, much attached to religion and justice, believed it their duty, on a sub- 
ject of so great importance, to have the approbstion of the Holy See. They 
accordingly proceeded to Rome for that purpose, and intreated, with great 
humility, Giregory VH. to give, by his sanction, the force of law to those 
statutes. The holy father, condescending to comply with their wishes, con- 
firmed these statutes, in the church of St. John 'de Lateran, on the 1st of 
March, 1075, and the Romans, at the same time, took an oath for their per- 
petual observance. Azuni's Maritime Law, vol. i. p. 341, 352. Azuni is 
probably mistaken in his account of the origin of 11 Consolalo ; but even 
admitting the correctness of his view, as to the authors of the work, he is' 
undoubtedly in error in supposing that it was in force, anterior to the laws of 
Amalfi. The laws of Pisa, which he regards as identical with H Consolalo, 
were doubtless among the earliest of the modern sea laws, but there is 
abundant reason to suppose that they were subsequent to the laws of 
Amalfi. Determine the question, however, as we may, and surely there 
is room for doubt, it will be admitted that the laws both of Amalfi and 
Pisa, whether we consider their merits or antiquity, deservedly hold a dis- 
tinguished place among the earliest of the celebrated codes of maritime 
law, that were compiled after the revival of Commerce. A^de infra, sect. 17. 
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the contrary, says, that the maritime law of Norway was 
promulgated more than a century before the existence of the 
Amalfitan Table. It possesses, however, neither historical 
interest nor actual value, and therefore presents no claim to 
our attention. 

■5. 14. The laws, known as the Amalfitan Table, less for- 
tunate than the laws of Rhodes, are entirely lost. No frag- 
ment of them has floated down to us. And yet they are 
mentioned by authors who wrote so recently as the sixteenth 
century, as still in existence, and possessing more authority 
than any other code.^ We know from history, that the sys- 
tem of maritime law framed by the people of Amalfi and 
the admirable administration of it were celebrated through- 
out the Levant. They were the spring of their prosperity 
and the source of their fame. The high court of Admiralty 
established at Amalfi became, in some sort, the tribunal of 
nations. Its code and reports were the general rule in 
maritime controversies, throughout that part of Europe ; its 
precedents and decrees were allowed to be good authority to 
found judgment upon, even in foreign tribunals.^ The naval 
power of Amalfi was as superior to that of her neighbors, 
as was her jurisprudence, and it rendered important service to 
Christendom, by aiding the pontifi"s to repulse the Saracens. 
Leo the Fourth conferred oh Amalfi, in acknowledgment of 
her services, the title oi Defender of the Faiths But nations, 
like individuals, have their period. The sun mounts to the 
meridian and then sinks beneath the horizon. Such is na- 
ture's law. Amalfi was conquered by the Normans in the 
beginning of the twelfth century, and with that event closed 
her high career.* 



1 Azuni's Maritime Law, vol. i. p. 376, and writers there mentioned. 

2 Swinburne's Travels in the two Sicilies, vol. ii. p. 149. Azuni's Mari- 
time Law, vol i. pp. 372-377. 

8 Ibid. 

* About the middle of the fourth century, a considerable number of Roman 
families, either from motives of prudence, which induced them to seek abroad 
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II Consolato del Mare. 

4> 15. The work next challenging our attention, both from 
its intrinsic importance and the date of its publication is the 
Consolato del Mare. It purports to have been publicly ap- 
proved and sanctioned between the years 1075 and 1270 at 
Rome, Jerusalem, Acre, Marseilles, Majorca, Pisa, Genoa, 
Venice, Paris, Constantinople, Rhodes, Messina, Cyprus and 
elsewhere, " as a collection of the good rules and ordinances, 
ordained by the ancients, in maritime and" mercantile mat- 
ters." Azuni treats the account which the preface to the 
Consolato gives of the universal sanction of the work, as 
entirely spurious and apocryphal.^ And Pardessus affirms 



that security and repose which were not always insured to them at home, or 
from compulsion, left Rome for Constantinople. Encountering a storm, they 
were shipwrecked and cast upon the coast of Salerno, in the present king- 
dom of Naples. Attracted by the secure and commodious harbor of Amalfi, 
they fixed their abodes there. ' Here, protected from attack by surrounding 
rocks, crowned with batllemented walls and towers, and patronized by the 
Eastern Emperors, they attained, in a long course of years, an enviable state 
of prosperity. But in the year 82.5, the scene changed. The ambition of 
Sico, prince of Salerno, together with dissensions among the people of Amalfi 
themselves, conspired to their ruin. The city was attacked in the night, and 
with complete success. Sico made prisoners of the greater part of the inha- 
bitants, carried them to Salerno, whose population Had been reduced by a 
pestilence, and forced them to settle there. After a compulsory citizenship 
of four years, the Amalfitans took advantage of the absence of their masters, 
on an expedition against the Beneventans, to' effect their freedom. They plun- 
dered Salerno, and then consigning it to the flames, marched back in triumph 
to Amalfi. Taught by experience, they reformed their ancient system of 
legislation, and vested the supreme authority in the hands of a Duke, who 
was elected for life. Devoting themselves wholly to commerce, their pro- 
gress, from this period, in wealth, arts, and refinements was unprecedented. 
Their naval establishment became so powerful that the pontifl^s sued for and 
obtained their aid in repulsing the Saracens. . Amalfi, or the remains of it, 
known as Malfi was recently, within the present year (1851) overwhelmed 
by an eruption of Vesuvius. For an account of Amalfi, vide Swineburne's 
Travels in the Two Sicilies, vol. ii, p. 149 ; a work to which I am Indebted 
for most of the facts here stated. 
1 Marit. Law, vol. i. p. 336. 
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that it never received, as law, the sanction of public au- 
thority.^ 

4, 16. Mr. Hallam seems to regard the Consolato but as a 
reproduction and enlargement of theearly maritime jurispru- 
dence. It would be hard to say, he remarks, how far the 
tradition of this early jurisprudence, (alluding to that of 
Rhodes and Rome,) survived the decline of commerce in the 
darker ages ; but after it began to recover itself, necessity 
suggested, or recollection prompted, a scheme of regulations, 
resembling in some degree, btit much more enlarged, than 
those of antiquity. This was formed into a written code, 
II Consolato del Mare, not much earlier probably, than the 
middle of the thirteenth century.^ Whether a system of juris- 
prudence, swept away in the wreck of nations, would be likely 
to be preserved by tradition, through a long period, several 
centuries indeed, among a people who had ceased to be com- 
mercial, and to whose transactions therefore it ceased to be 
applicable, admits of very serious question. Indeed it is not 
a case legitimately within the pale of supposition. 

<5> 17. The Consolato del Mare, is unquestionably a collec- 
tion of the maritime laws and usages, observed by the com- 
mercial cities of the Mediterranean, at the period of its 
compilation. Its origin is a subject of doubt and contro- 
versy. The Spaniards claim the honor of its paternity, and 
insist that it was promulgated in the Catalan tongue at Barce- 
lona, about the middle of the 13th century. Boucher sup- 
ports their pretensions, so far as the compilation of the work 
is concerned, but maintains that its fundamental basis is 
found in the laws of the Greeks and Romans.^ Azuni, on 



1 Consolato, by Pardessus, preface to his translation in the Collections des 
Lois Maritimes, 

2 Middle Ages, p. 481. 

3 Consulat De La Mer, vol. i. p. 77, chap. xvi. Boucher says that in ex- 
amining the Consolato he found not less than 60 of the laws to be but a 
transcript of the laws of Justinian, and hence that we must distinguish be- 
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the contrary, in an elaborate argument, contends that the 
Consolato is the production of the Pisans, and that it received, 
in the year 1076, the public sanction of Pope Gregory VII. 
although it had previously been recognized by the republic.^ 
Grotius, on the other hand, says that the Consolato was 
compiled in the time of the Crusades, by direction of the 
kings of Arragon and was formed from the maritime ordi- 
nances of the Greek emperors, the emperors of Germany, 
the kings of France, Syria, Cyprus, Majorca, Minorca, and 
the republics of Venice and Genoa.® Amid such contrari- 
ety of authority, it is impossible to declare with certainty, 
as to the origin of this celebrated work. But from the con- 
flict of various opinions, the impartial student will perhaps 
arrive at the conclusion, announced by a modern historian, 
that Pisa took a great share in practising, what a century or 
two afterwards was rendered more precise at Barcelona.' 



tween the authors of the laws and the compilers of them. Dans le Consu- 
lat de la Mer, il faut distinguer deux choses, ses bases fondamentales et sa 
redaction. Si on n'a 6gard qn'^ ses bases fondamentales, il n'appartient k 
personne, parce qu'il appartient k tous. Je dis qu'il appartient k tous, parce 
que, les Grecs, ainsi que lesRhodiens, ayant tir6 leurs usages maritimes de 
toute 1' Asie, les Remains ont pris les leurs chez ceux-ci, et le Consulat a 
aussi pris les siens chez les Remains. Je dis done que, sous ce rapport, le 
Consulat n' appartient k personne. Mais, quant k sa compilation, telle que 
nous I'avons, et qui sans doute diflfere tr^s-peu de la rMaotidn originale, je 
dis qu'elle appartient aux Barcelonnais. 

1 Maritime Law, vol. i. pp. 331-372. Vide ante, note to sect. 13. 

a De jure Belli et Pacis, lib. 3. o. 1, § 5, note. 

3 Hallam's Middle Ages, vol. i.>^l> 48*' """e- ^^^^S^ Ware, in a 
very learned note, appendedt^^fs decision in the case of The Dawn, (vide 
Daveis's R.) says on tb» iiuthority of Pardessus, Lois Maritimes, vol. i. 
p. 301 that it is highly probable that the original articles of the Laws of 
Oleron that ia, ihe first Menti/-five vrere promulgated and in force as cus- 
tomary law, long before the existence of the Consulate, in the form in which 
we now have it. " In comparing," he says, " the Roles of Oleron with the 
Consulate, one can hardly doubt that the former are the more ancient. They 
have all the marks of primitive compilation, a first rude and imperfect essay 
towards a digest of the law of the seas. The whole of the primitive Roles 
is comprised in twenty-five short articles, treating but few subjects and (hose 
in a style of great simplicity, with very little development. But the Con- 
sulate is extended to two hundred and fifty-two chapters, and was evidently 
MAK. <2 
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4 18. Decide, however, as we may, as to the origin of the 
Consolato, the merits of the work are not impeached. " These 
have united the suffrages of mankind." What Coke did for 
the common law and Tribonian for the civil, the authors of 
the Consolato have done for the marine law of nations. 
" From its first publication it became the common law of all 
the commercial nations in Europe, who submitted to its au- 
thority, because it comprised all the laws and usages of mari- 
time cities. For this reason it was universally adopted and 
respected as an invariable law, calculated to maintain plain 
dealing, and good faith, in all commercial transactions." "■ It 
treats of Maritime Qourls, of Maritime Captures, and the va- 
rious topics that relate to Maritime Commerce. " Besides 
regulations simply mercantile, this systeha has defined the 
mutual rights of neutral and belligerent vessels, and thus 
laid the basis of the positive law of nations in its most im- 
portant and disputed cases." ^ 



intended as a complete and -systematic digest of the whole law, as far as it 
was then established in practice. Principles are largely developed, with 
distinctions and limitations, showing that the law must then have arrived to 
a great maturity. Most of the original articles of the Laws of Oleron are 
found in the Consulate, and some of them in the same words. Cleirac has 
inferred from this fact that the compilers of the Laws of Oleron borrowed 
from the Consulate. But if they had possessed this rich and copious collec- 
tion is it probable that they would have confined themselves to so small a 
number of articles ? It ia scarcely credible that they should not have taken 
more. Besides, when the articles of Oleron appear in the Consulate, they 
are found improved and more fully developed, showing that they were proba- 
bly borrowed from that source, and were altered a^ amended to conform to 
the jurisprudence of that time." But might not the compilers of the Roles 
of Oleron, have taken the twenty-five articles from the Consnlale, and when 
necessary, " altered and amended" them to conform to the more primitive 
jurisprudence of Western Europe? We do not think that the inferential 
argument, which we have here quoted, is suflScient to overthrow the commonly 
received opinion as to the higher antiquity of the Consolato. We have 
therefore in the text assigned the first place to that venerable and truly great 
work. 

1 Azuni's Maritime Law, vol. i. p. 326. 

3 Hallam's Middle Ages, vol. i. p. 483. 
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Of tfie Commerce of Western Europe. 

{. 19. We have seen that modem commerce awoke to life in 
the cities of the Mediterranean. The causes that gave it an im- 
pulse and spring in the south of Europe, were lasting in their 
effects. They conspired to extend its beneficent empire to 
Western and Northern Europe. Laws for its regulation were 
soon adopted. What is true of every branch of human in- 
dustry, is especially true of commerce, namely, that it must 
in some sort be coerced and bound by positive law. Not 
indeed that its operations should be fettered — these should 
be left as free as the element, which is the theatre of its tri- 
urhphs. But in this, as in every other human pursuit, there 
must be an ultimate standard, by which its action may be 
regulated, and disputed cases be determined. Accordingly 
we find, that wherever commerce is established, a distinct 
system of laws, adapted to its peculiar wants, is sooner or 
later adopted. ' 

The Laws of Oleron. 

^ 20. The maritime code- of Western Europe, is known as 
the Rooles or Jugements of Oleron. Its origin, like the 
origin of the Consoldto, is a su1)ject of controversy. Eminent 
English lawyers, such as Selden, , Coke, and Blackstone, 
claim that it is the edict of an English prince. " The laws 
of Oleron," says Blackstone, " were confessedly compiled 
by our King Richard L at the Isle of Oleron, on the 
coast of France, then part of the possessions of the crown 
of England." ^ Equally eminent French lawyers — such as 
Valin and Emerigon — contend that the Role d' Oleron is a 
French work, compiled and promulgated by order of Queen 
Eleonqra, Duchess of Ouienne, an^ the mother of Rich- 
ard I. who afterwards adopted and enlarged it.^ Recent 

1 Com. vol. i. p. 327, §418. (19th ed.) 

2 Eleonora was the daughter and heir of William, Duke of Guienne. Her 
first husband was Louis VII. of France, whom she accompanied in his cru- 
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writers, both English and French, reject as fallacious, the 
story that the laws of Oleron were enacted by either Rich- 
ard. I. or the Duchess of Guienne.^ Boucher considers 
them as registers of actual decisions, and terms the account 
that is comnaonly given of their origin, une chimere des 
plus invraisemblahles? With respect to the attributed 
agency of Eleonora and Richard in their compilation, he 
gives us a brief recital of historical facts. "En 1149 Louis 
VII. revint de la Terre Sainte ; en 1162 il fit declarer son 
raariage nul, au Concile de Bojenci. On sait que Louis 
divor§a avec Eleonore par rapport a la- conduite scandaleuse 
qu'elle avait tenue avec Saladin. Est-il vraisemblable qu' 
entre 1149 et 1152, temps auquel cette princesse recevait 
I'afFront le plus sanglant, ou tout au moins etait dans une 
position desagreable, elle s'occupa arediger des prCyets des 
lois maritimes ? Cela n'est pas presumable, parce qu'elle 
etait occupee d'une affaire de tout autre interet." ' He re- 
lates the difficulties and adventures that marked the career 



sade to the holy land. Whilst on that expedition, it is said, that she became 
acquainted with the Consolato, and conceived the purpose of framing a sys- 
tem of laws for her native piovince of Guienne. It is pretended, that on 
her return home, she caused a compilation to be made of the maritime sen^ 
•tences and judgments of the West, which was promulgated under the title of 
Bofe d' 0?ero»i, about the year 1150. Two years afterwards Eleonora was 
divbrced from Louis. The same year she married Henry, Duke of Nor- 
mandy, who afterwards became king of England, under the title of Henry II. 
Several children were the fruit of this marriage, Richard being the third son. 
He succeeded to the throne in the year 1189, a period of thirty-nine years 
having elapsed, since the laws of Oleron were published. Azuni, after stat- 
ing thesa facts, rejects, as idle, the story that the laws of Oleron were 
enacted by Richard. Azuni's Maritime, Law, vol. i. p. 378-380. The prin- 
cipal difficulty in the way of an elucidation of the rival claims to the author- 
ship of the Role d' Oleron, consists in the fact that we are unable to ascer- 
tain the precise date when the work was promulgated. Vide Cleirao's 
preface to his work, entitled Us et Couiumes de la Mer, inserted in the " Sea 
Laws," p. U7. 

> Hallam's Middle Ages, vol. i. p. 483. Lnder's Tracts on the Law and 
History of England, vol. ii. Tract vii. Consulat de la Mer, vol. i. p. 93. 
Vide also the preface of Fardessus to the Laws of Oleron. 

a Ibid. p. 99. 

3 Consulat de la Mer, vol. i. p. 97. 



CH. I.] 'histokt of maritime law. 17 

of Richard and thus concludes: — "C'est done vers 1194, 
suivant Olairac, dpoque a laquelle Richard vexait son peuple, 
faisait des prouesses en tout genre, qu'il acheva les Roles 
d'Oleron. Ne roit-on pas dans cette assertion une chimere 
des plus invraisemblables ? " ^ 

^ 31. A translation of the Role d'Oleron, is contained in 
the Sea Laws. The date affixed, is 1266. But the author 
of the Sea Laws supposes this date, and the teste to denote 
merely that it was a copy taken out by a notary from the 
original. It is a question of no moment when or by whom 
these laws were compiled. Their value is neither enhanced 
nor diminished by its decision. It is enough to know that 
'they were the established regulations of the early commer- 
cial states of Western Europe, and are still extremely re- 
spected in France, England, and the United States. The 
better opinion however seems to be, that the Laws of 
Oleron were compiled in France, in the reign of Louis IX.^ 

■§, 23. " The laws of Oleron," said Peters, J. in the case of 
Walton V. The Ship Neptune,^ " contain the principles of all 
the maritime laws of the European Western nations, con- 
cerned in commerce, with some particular exceptions, in par- 
ticular cases. They are yet in force, and acknowledged in 
their great and leading principles, by all the trading nations, 
though some of their harsh and severe punishments, and pe- 
cuniary mulcts, for crimes and offences, are out of use. 
Whenever any of their regulations are modified or contra- 
dicted, they are so modified or opposed by special ordinances, 
binding only in the particular state making them." 

<^ 23. It should be observed, that in strictness, neither the 
laws of Oleron, nor any of the maritime ordinances, nor the 
civil law, have the binding authority of law in the courts of 



' Consulat de la Mer, vol. i. p. 97. 

2 Hallam's Middle Ages, vol. i. p. 482. 

3 Peters's Adm. Decisions, vol. i. p. 142. 

3* 
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this country. They are looked to as evidence of what the 
maritime law is, and to that extent are in force, both in Eng- 
land and the United States. The position they hold in our 
jurisprudence is stated by Tilghman, C. J. in the case of Mor- 
gan V. Insurance Company of North America.^ " They and the 
commentaries on them," he says, " have been received with 
great respect in the courts both of England and the United 
States, not as conveying any authority in themselves, but as 
evidence of the general marine law. When they are contra- 
dicted by judicial decisions in our own country, they are not 
to be regarded ; but on points which have not been decided, 
they are worthy of great consideration." 

Of the Laws of Wisbury. 

^ 34. The town of Wisbury, in the Island of Gothland, 
now scarce remembered, was formerly the seat of commer- 
cial empire. Its history is brief. It was built by foreigners, 
in what year is not known. Its growth at first, was 
greatly impeded by the hostility of the inhabitants of the 
Island. Constant collisions occurred between them and the 
new comers, until at length, in the year 1288, a decisive 
battle was fought, in which the Gothlanders were defeated, 
and with immense slaughter. To guard against future 
attack, the people of Wisbury now obtained permission of 
Magnus I. King of Sweden, to fortify their city.^ They in- 
closed it with a wall above thirty feet high, emd strength- 
ened this defensive rampart, by bastions and towers. From 
this period Wisbury flourished in a wonderful manner. 
" There was no city so full of merchants and so famous for 



1 4 Ball. R. 358. See also Odlin ^. The Ins. Co. of Penn. 3 Wash. 
C. C. R. 315. 

2 The account of Wisbury, contained in the text, is derived from Olaus 
Magnus, one of the Gothic historians ; but Puffendorf, in his History of Swe- 
den, says that " King Magnus inflicted severe punishments on the citizens 
who had fortified their city without giving him notice, and he made them 
enter into an engagement in writing to be obedient to his crown." 
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its commerce." Here were Swedes, Russians, Flemings, 
Tandals, English, French — every people of Europe were 
represented. Each nation had its quarter, its church and 
house of assembly. The most extensive privileges were 
granted to all. Occupying a central position in the Baltic 
sea, Wisbury was a natural depot for the metals, furs, and 
productions of the North. And to exchange for these, hither 
came the merchants of the East, crossing the vast steppes of 
Russia to Novogorod, and thence by water carriage to Wis- 
bury, bringing with them the merchandise of the Orients 
Here they ihet the traders of Western and Southern Europe, 
resorting to this commercial emporium with the products and 
manufactures of their respective countries, to engage in 
traffic. From this universal commerce, Wisbury derived vast 
wealth. Her merchants were literally " princes of the sea." 
Their houses rivalled in extent and beauty the palaces of 
kings. But in this instance, the admonition of the muse, 
that " trade's proud empire hastes to swift d'ecay," was verified. 
The rise of the Hanse Towns, and dissensions among the 
people of Wisbury themselves, conspired to the ruin of their 
city. Factions within, invite interference and attack from 
without. And no state or city can long survive domestic 
strife and foreign war. The historians have failed to tell us 
the causes from which sprung the unhappy disputes among 
the people of Wisbury. They simply inform us that they 
ended in the ruin of city and citizens. Waldemar of Den- 
mark stormed and sacked the city in 1361. It was rebuilt 
by Albert, King of Sweden, but never recovered its former 
trade. A constant object of attack from its neighbors, Wis- 
bury soon lost its rank as a commercial city and sank into 
oblivion.^ 



1 Mr. Laing, in his Tour in Sweden in 1838, visited Wisbury, and he 
gives us a very interesting description of its present state. " This ancient 
city," he says, " is the most extraordinary place in the North of Europe. 
It is a city of the Middle Ages — existing unbroken and unchanged in a great 
measure to the present day. It appears to have undergone less alteration 
from time, devastation, or improvement, than any place of the same anti- 
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•5. 25. From the extraordinary progress of Wisbury in 
wealth, from the extent and comparative permanence of 
her commerce, we should naturally infer both the excellence 
of her political institutions, and the wisdom of her maritime 
legislation. Communities cannot subsist without laws. An 
ultimate and uniform standard, by which to determine rights 
and redress wrongs, is absolutely essential in every condi- 
tion of society. But especially is it indispensable, when a 
whole community is engaged in a common pursuit, with the 
competition and endless conflict of individual interests, which 
are inseparable from such a state. If it is wanting^ the pur- 
suit will be either voluntarily abandonded, or violence will 
ensue and lead to its destruction. 

"§1 26. Wisbury, although part of the domain of Sweden, 
and nominally subject to that power, was in reality an inde- 
pendent republic. Her laws gave equal protection and con- 



qnity. The appearance from the sea of this mother of the Hansealio cities 
is veiy striking, from the numerous remains of churches and ancient struc- 
tures within a small space. I counted thirty-five towers, spires, or promi- 
nent ruins. On landing, the aspect is equally novel. Ancient streets, well 
paved, cross each other in all directions, and the causeway work, with two 
or three parallel bands, or stripes of larger paving stones, running length- 
wise through the streets, looks ornamental, or at least regular. I have seen 
such paving about some cathedral in England. The houses on each side of 
these ancient streets are in general poor cabins, with gardens, potato ground, 
and corn crops, all huddled together, among ruins of churches of very extra- 
ordinary beauty and workmanship, and, as ruins, in very picturesque pre- 
servation. The whole city is surrounded by its ancient wall, with towers 
— square, octagonal, and round — as they stood in the thirteenth century, 
and with very little demolition. The wall is entire, and above thirty feet 
high for the greater part, and is in no place demolished. Of forty-five towers 
upon it, the greater part entire — some are roofed in, and used as magazines, 

a prison, storehouses, or workshops. There has been no ditch 

This curious city (which might accommodate within its area and along its 
paved streets 30,000 or 40,000 people) contains at present only 4,268 inhabit- 
ants, badly lodged in little tenements, under edifices of great cost and 
magnificence, which the former inhabitants reared with the superfluity of 
their wealth. You scarcely see a human being moving in streets once 
crowded with the wealthiest merchants of all countries," 
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ferred equal privileges upon all, whether strangers or citi- 
zens. Her commercial code, compiled for the use and under 
the direction of her merchants, "was submitted to in all 
causes relating to sea affairs, and past for just on all the 
coasts of Europe, from Muscovy to the Mediterranean."^ 

<5> 27. The maritime laws of Wisbury were promulgated 
about the year 1288.^ An English translation of them, in sixty 
articles, is contained in the " Collection of Sea Laws." On 
many points they coincide with the laws of Oleron. They 
are still observed in their fundamental principles by the 
Baltic nations, and are deservedly received with great respect 
in the courts of this country. Apart from their general prin- 
ciples, they possess an especial interest from the circumstance, 
that they contain the earliest mention of the contract of ma- 
rine assurance. If the merchant, says the 66th article, 
oblige the master to insure the ship, the merchant shall be 
obliged to insure the master's life against the hazards of the 
sea. 

Of the Maritime Ordinances of the Hanse Towns. 

<5i 28. The laws of Wisbury, together with the laws of 
Oleron, were the basis of the maritime ordinances of the 
Hanseatic League. That famous confederacy traces its 
origin to the cities of Lubec and Hamburg. The precise 
date of their alliance is not certainly known. Azuni fixes it 
in the year 1164,3 ^ut Robertson ^ and Hallam ^ in the middle 
of the thirteenth century. The. original purpose of the con- 
federation was the prosecution o£ commerce. But the un- 
civilized state of Northern Europe at that period, the " savage 
clans and roving barbarians," that infested sea and land. 



1 Olaus Magnus, lib. 10. cap. 16. 

2 Selden, Mare Clausurn, lib. 2. cap. 24. 

3 Maritime Law, vol. i. p. 388. 

* History of Charles V. vol. i. p. 63. 
5 Middle Ages, vol. i. p. 477. 
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compelled the members of the league to unite to the funda- 
mental object of the association, that of military defence and 
protection. As the. value and importance of the confedera- 
tion were evinced, other cities and commercial towns acceded 
to it, until finally " eighty of the most considerable cities 
scattered through those extensive countries, which stretch 
from the bottom of the Baltic to Cologne on the Rhine," ^ 
were numbered in the Hanse Towns. 

"^ 39. The members of this powerful association, says 
Robertson, formed the first systematic plan of commerce 
known in the Middle Ages, and conducted it by common 
laws, enacted in their general assemblies. They supplied 
the rest of Europe with naval stores, and pitched on differ- 
ent towns, the most eminent of which was Bruges, in Flan- 
ders, where they established staples in which their commerce 
was regularly carried on. Thither the Lombards brought 
the productions of India, together with the manufactures of 
Italy and exchanged them for the more bulky, but not jess 
useful commodities of the North. The Hanseatic merchants 
disposed of the cargoes which they received from the Lom- 
bards in the ports of the Baltic, or carried them up the great 
tivers into the interior parts of Gerijiany.^ 

<§ 30. The towns composing the Hanseatic League had 
permission, from their respective sovereigns, to join it, and 
when that permission was withdrawn the League was dis- 
solved. Mr. Ward, in his history of the Law of Nations, 
has adduced proofs that until the fifteenth century the Hanse 
Towns constituted a Federal Republic, and exercised the 
rights of sovereignty.s We know from history, that their 
political power was equal to their commercial, and com- 
manded the respect of the greatest monarchs. By maintain- 



1 Hallam's Middle Ages, vol. i. p. 477. 

2 Ibid. 

3 Vol. ii. pp. 276-890. The League secured an intercommunity of citi- 
zenship and privileges lilie the American Union. 



OH, I.] HISTORY OF MAEITIMB LAW. 23 

ing, in the administration of their external affairs, a bold and 
determined attitude, and by the observance of good faith 
among theniselves, the Hanseatic confederacy was enabled, 
through a long period, for several centuries, indeed, to pre- 
serve its independence in the face of Europe, and to promote 
the common-weal. The jealousy of the European powers, 
private interest, and the force of time, have reduced the once 
formidable Hanseatic confederacy to the three towns of Ham- 
burg, Lubec, and Bremen.^ 

§ 31. We have already observed that the basis of the 
maritime ordinances of the Hanse Towns is found, to a con- 
siderable extent, in the laws of Wisbury. Indeed, the laws 
of Oleron and Wisbury, for a long period, constituted their 
marine code.^ It was not until the year 1591, that they 
compiled and adopted a system of their own. This was 
afterwards, in the year 1614, enlarged and corrected at a 
general assembly of the deputies, convened at Lubec. This 
latter compilation under the title of Jus Hanseaticum Mari- 
iimum, became the rule of decision in every contested point.' 
It mentions the contract of bottomry, but is silent with 
respect to marine assurance. That most beneficial principle, 
introduced by the merchants of Wisbury into their laws, was 
not, it seems, sufficiently appreciated by the merchants of 
the Hanse Towns, to obtain a recognition in their code.'* 



1 Azuni's Marit. Law, vol. i. p. 389. 

2 Park's Marine Ins. Introd. p. 28. 

3 Ibid. 

* The Hanseatic laws confirm the historical statement of the general pre- 
valence of piracy in the thirteenth and fourteenth centuries. No rich vessel 
was secure from attack. Hallam's Middle Ages, vol. i. p. 483. The pirate, 
"darling along the bosom of the ocean, under the impartial radiance of the 
heavens," prosecuted his plans of plunder with a boldness commensurate 
with the spoil to be won. Governments neither interposed to check his pur- 
suit or punish his crimes. They either feared his audacity or were bribed 
by his gold. The Hanse Towns provided for this ever-impending danger. 
The. seamen are obliged to defend the ship against Rovers, (says the 35th 
article of their code,) on pain of losing their wages, and if they are wounded, 
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Of the Maritime Ordinances of France. 

«§, 32. We have now traced the history of the maritime 
legislation of the Middle Ages, so far as it relates to the more 
important compilations of maritime rights and usages of that 
period. In the condition that legislation left it, so maritime 
law continued, until Louis XIV. established the marine ordi- 
nances of 1673 and 1681, which enlarged its foundations, 
arranged its parts, and out of various materials constructed a 
harmonious system. Those monuments of wisdom and 
learning owe their erection to the getiius and encouragement 
of that illustrious minister, of whom it has been said, that 
if Louis XIV. gained the title of great, it is to Colbert he is 
indebted for that glorious appellation. An English transla- 
tion of the ordinance of 1681 is contained in the " Sea 
Laws." The present commercial code of France, adopted 
in 1807, and said at the time to be conceived by the inspira- 
tion of the greatest man in history, is substantially but a 
republication of the ordinances of '73 and '81. It is, how- 
ever, more comprehensive in its plan, and embraces the sub- 
jects of partnership, common-carriers, bankruptcy, insolvency, 
and stoppage in transitu. 

4> 33. The ordinance of 1673 treated at length of nego- 
tiable paper. The ordinance of 1681 embodies in system- 
atic order the subjects of navigation, shipping, insurance, 
and bottomry. It forms, says Marshall, in his work on Insur- 



they shall be healed and cured at the general charge of the concerned in a 
common average. If any one of them is maimed and disabled, he shall be 
maintained as long as he lives, by a like average. If, however, the mari- 
ners, or any of the company, (says the succeeding article,) refuse to assist 
on the like occasion, and the ship be taken or lost, they shall be con- 
demned to be whipped as cowards and rascals. But, on the other hand, if 
the mariners resolve to defend the ship, and the master is afraid and against 
it, then he shall be degraded from his office. He shall be turned out of his 
post with infamy, (says the 37th article,) and declared uncapable of ever 
commanding a ship afterwards. 
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ance, a system of whatever experience and the wisdom of 
ages had pronounced to be most just and convenient in the 
marine institutions of the maritime states of Europe. And 
though it contains many new regulations, suggested by 
motives of national interest, yet it has hitherto been esteemed 
a code of great authority upon all questions of maritime law. 
Lord Mansfield, who appears to have taken much pains to 
obtain the best information, and to possess himself of the 
soundest principles of marine law, and of the law of insur- 
ance, seems to have drawn much of his knowledge upon 
these subjects from this ordinance and from the elaborate and 
useful commentary of Valin.^ 

>§> 34. Notwithstanding the lasting fame that would crown 
the compilers of the Ordinance de Marine, their names remain 
unknown. "Though the event be of so recent a date, and 
occurred at the most polished and literary era in French his- 
tory, neither letters, nor gratitude, nor national vanity, have 
been able to rescue their names from oblivion."^ In the 
preface to the English translation, it is quaintly observed, 
that " the famous Colbert was the principal contriver of the 
excellent regulations for exchange and commerce already 
spoken of; and, in a word, being acknowledged by all to be a 



1 Marshall on Insurance, Introd. p. 18. Judge Story, in speaking of the 
French ordinance of 1681, refers to the Commentary of Valin, in terms as 
happy as they are appropriate and just. " Excellent, however, as this code 
is," he observes, " it stood in need of a philosophical commentator, to explain 
its principles, to follow them out into all their minute consequences, and to 
ijjustrate and strengthen them by the lights borrowed from the whole body of 
maritime jurisprudence. The middle of the eighteenth century witnessed 
the perfect accomplishment of this great task, after the failure of other 
attempts had almost extinguished every hope. Valin has the singular merit 
of having produced a Commentary, vrhich in celebrity has eclipsed even the 
text itself, and in authority stands equally high with the positive regulations 

of the Royal ordinance It is to be lamented that the author 

scarcely lived long enough after the publication to enjoy the reward of his 
labors. His fame — it may, perhaps, perish — but it will cast the last stream 
of its light upon the last ruins of time." 

2 Kent, vol. iii. p. 16. 

MAR. 3 
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competent judge of all such matters, a perfect deference was 
ever had for his opinion about every thing that had any 
relation to trade. However, that accomplished minister being 
sensible, that, (considering the other great affairs of state, 
with which the manifold dignities he deservedly possessed 
at court, did necessarily oblige him to be taken up,) he could 
not apply himself so much as he desired to the improvement 
of commerce, which was his darling study, he so highly en- 
couraged the industry of other fit persons, and so favorably 
received any proposition made for the advancement of traffic 
and navigation, that the hopes of preferment setting people's 
brains a working, the naval and mercantile polity of France 
was soon reduced into a method that could not miss of mak- 
ing it flourish and prosper almost all the world over." 

•Si 35. It is a little remarkable that the most commercial 
nation of modern times should have framed and established 
no general code of maritime law. The maritime jurispru- 
dence of England is grounded on the law-merchant, which is 
a branch of the law of nations, and forms a part of the Eng- 
lish Common Law, and on the rules and usages which pre- 
vail among commercial men iii all countries. Her courts of 
admiralty, like those of the United States, proceed according 
to the civil law, the laws of Oleron, and other generally 
received collections of maritime law, the customs of admi- 
ralty, and particular statutes.^ 

<§, 36. In the compilations and ordinances we have men- 
tioned, will be found the substructure of the existing mari- 
time law of the commercial world. We shall not here pausa^ 
and, indeed, it does not form any part of the design of this 
chapter, to Jjarticularize the works of learned civilians, nor 
to point out the merits of the admiralty decisions of the 
English and American courts. Those works and decisions. 



1 Blackstone's Coram, vol. iv. p. 67. Azuni's Maritime Law, vol. i. 
p. 400, translator's note. 



CH. I.] HISTORY OF MARITIME LAW. 27 

it is "true, have illustrated the genius and established the 
fame of their authors, and built up the fabric of marine law 
as we now behold it, in systematic and beautiful propor- 
tions. But we shall have occasion to call the reader's atten- 
tion to them, when we come to treat of the subjects to which 
they especially relate. Their merits will then fully appear 
and pronounce their own eulogy. We may be pardoned, 
however, if we quote, in this place, the tribute which Chan- 
cellor Kent, {clarum et veneralile nomen, ) pays to the value 
of those monuments of juridical learning. 

§ 37. " The English maritime law," he observes, " can 
now be studied in the adjudged cases, with at least as much 
profit, and with vastly more pleasure, than in the dry and 
formal didactic treatises and ordinances professedly devoted to 
the science. The doctrines are there reasoned out at large, 
and practically applied. The arguments at the bar and the 
opinions from the bench are intermingled with the gravest 
reflections, the most scrupulous morality, the soundest policy, 
and a thorough acquaintance with all the various topics that 

concern the great social interests of mankind." 

" The decisions in the Federal Courts in commercial cases, 
have done credit to the moral and intellectual character of 
the nation ; and the admiralty courts, in particular, have dis- 
played great research, and a familiar knowledge of the prin- 
ciples of the marine law of Europe. But I should omit 
doing justice to my own feelings, as well as to the cause of 
truth, if I were not to select the decisions in Gallison's and 
Mason's Reports, as specimens of preeiliinent merit. They 
may fairly be placed upon a level with the best productions 
of the English Admiralty, for deep and accurate learning, as 
well as for the highest ability and wisdom in decision." ^ 

I Comm. vol. iii. pp. 18, 19. 
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CHAPTER II. 



OP THE SEA. 

"5> 38. The ocean, boundless and inexhaustible, not dimi- 
nished by use, incapable of possession, the natural thorough- 
fare of nations, is common to all mankind^ and proper to 
none. No nation has absolute sovereignty of the sea, nor 
more rights and privileges with respect to it than belong to 
all other nations. But such is the arrogance of maritime 
power, or the inordinate ambition of human nature, that such 
sovereignty has been, asserted by one nation or another in 
almost every period of the world. 

I?) 39. It should be observed, that writers on public law 
distinguish between property and empire. The first implies 
a right to enjoy a thing exclusively, and even to dispose of 
it ; the second a right to demand obedience, respect, and 
honor from those who make use of it.* 

§ 40. It was the empire of the sea that has, at different 
times, and by different nations, been claimed. In modern 
times, this claim has been limited to particular tracts and 
portions of the sea, or, more accurately, to particular seas. 
Louis XIT. set up a claim to the Mediterranean, England to 
the British Channel, Spain and Portugal to the Western and 
Eastern oceans, Genoa to the Ligurian Sea, and Venice to 
the Adriatic.^ This claim of dominion has been defended 



1 Marten's Law of Nations, p. 158. 

2 Venice, in addition to her naval supremacy, claimed, as is welLknown, 
the sovereignty of the Adriatic, by virtue of a papal grant, mien the 
Doge Sebastian Ziani, returned from his naval victory over the fleet of the 
Emperor Frederick Barbarossa, he was met by the Pope, Alexander the 3d, 
who presented him with a ring, with this address : " Use this as a chain to 
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upon the ostensible ground of prescription and occupation ; 
but in naval power and achievements will be found the real 
source of the pretension. Happily for the peace of the 
world, it is now abandoned. Justice and more enlarged 
views of international rights, a clearer and better insight into 
the true and natural foundation upon which rests all territo- 
rial jurisdiction, led to its renunciation. 

The Open Sea — The Territorial Sea. 

^ 41. The open or high seals the main ocean. This, we 
have already observed, is the common property of all man- 
kind, and can be exclusively appropriated by none. But 
those parts of it commanded by the shore are susceptible of 
dominion, and constitute a portion of the territory of the 
sovereign of the coast. The peculiar right upon which this 
maritime sovereignty is founded, is possession. For, when I 
once assume possession of a thing, the exclusive property of 
no one, with the intention of permanently holding it, the 
fact that I can at all times maintain the possession and ex- 
clude others, gives me property in it.^ And possession does 

hold the waves in subjection to the empire of Venice. With this ring 
espouse the sea, and hereafter, on the same day in every year, let the cele- 
bration of this marriage be renewed by you and your successors. By this 
ceremony, posterity will learn that your arms have acquired the vast do- 
minion of the waves, and that the sea is subject to you as the wife to 
her husband." The Venetians, obedient to the injunctions of the Pope, 
annually performed, with great pomp, the ceremony of espousing the sea, 
until, as has been humorously observed, (Azuni's Maritime Law, vol. i. 
p. 92, note,) the treaty of Campio Formio, confirmed by that of Lunerville 
of the 9th of February, 1801, between France and Germany, dissolved the 
marriage. 

1 To claim the sole p»perty of a thing, says Mr. Marten, in his Sum- 
mary of the Law of Nations, a person must, First, have been able to hold 
it legitimately, and must have a good reason for his exclusive possession. 
This reason may be founded on the inutility of the thing, if its use remained 
in common, oi on the security of the possessor's property already lawfully 
acquired, which may require an exclusive possession of something which of 
itself he would not want. Secondly, It must have been effectively possessed ; 
theit is to say, seized with an intention to be kept. Thirdly, The claimant 
must be in a situation to maintain the possession of the thing claimed. 
3* 
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not imply actual physical occupation. Id certum est quod 
cerium reddi potest. So with regard to possession. The 
control over a thing, the power at all times to reduce it to 
possession, is possession itself. The sovereign of the coast 
has, by means of fire-arms, the effectual control of the adja- 
cent sea. And this, in law, is equivalent to possession. The 
doctrine is, terrce dominium finiiur, ubifinitur armor um vis : 
and that distance is deemed to be within cannon-shot of 
shore.i The rule of law is felicitously expressed in the 
following lines : 

Far as the sovereign can defend his sway, 
Extends his empire o'er the wat'iy way ; 
The shot sent thundering to the liquid plain, 
Assigns the limits of his just domain. 

An Inclosed Sea. 

§ 42. An inclosed sea, mare clausum, is one whose shores 
and mouth are included within the limits and belong to one na- 
tion.^ Such sea is capable of being occupied and possessed the 
same as the land ; and the dominion over it rightfully apper- 
tains to the sovereign within whose territory it is embraced. 
He may permit, restrict, or prohibit the navigation of it to 
whomsoever he pleases. The vast extension of the Roman 
Empire came at last to include the entire territory that sur- 
rounds the Mediterranean. As this sea, says Tattel, had an 
absolute communication with none but their state, they (the 
Romans) were at liberty to permit or prohibit the entrance 
into it, in the same manner as into any of their towns and 
provinces.' 

•^ 43. The doctrine, that the sovereignty over an inclosed 



1 Grotius, De Jure Belli ac Pacis, B. ii. cap. iii. 13, 2. When those that 
sail on the coasts of a country, says this great publicist, may be compelled 
from the land, it is just the same as if they were actually upon the land. 
Yide also Yattel, B. i. chap. 33, p. 204. 

a Azuni's Maritime Law, vol. i. p. 194. Vattell, B. i. chap. 23, p. 208. 

8 Vattel, B. i. chap. 23, p. 208. 
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sea belongs to the nation whose lands surround it, does 
not, from analogy or otherwise, apply to narrow seas. These 
are common to the whole world. No nation can rightfully 
obstruct any other nation in the free use and enjoyment of 
them, nor prescribe conditions upon which that use and 
enjoyment shall depend. The empire over the Baltic Sea 
was at one time claimed by the Baltic powers, but it was 
practically renounced by the treaty of 1730, between Den- 
mark and Russia, and the peace of Abo, in the year 1743, be- 
tween Russia and Sweden. The English formerly claimed 
dominion of the neighboring seas, as far even as the opposite 
coasts ; a claim, says the learned Dr. Arthur Browne, which 
could have been founded only in treaty, and if it rested 
merely on use, was supported solely by power. The license 
of Britain was the sole key to the navigation of those seas, 
a claim as extravagant as it was haughty,^ and which can 
now be regarded, observes a late writer, Richard Wildman, 
Esq., in a very recent work, entitled Institutes of Interna- 
tional Law, in no other light than as a mere legal curiosity.^ 



1 Civ. and Adm. Law. vol. ii. p. 9. 

2 Vol. i. p. 49. The English writers on maritime law, of the last cen- 
tury, manifest the utmost bitterness, when replying to those authors who deny 
the sovereignty of England to the Four Seas. " After the writings of the 
illustrious Selden," says MoUoy, " certainly it's impossible to find any 
prince, or republic, or single person indued with reason or sense, that doubts 
the dominion of the British Sea to be entirely subject to the Imperial Dia- 
dem, or the duty or right of the Flag, which indeed is but a consecutive 
acknowledgment of that ancient superiority. Yet there have not been 
wanting some, who, though they have not questioned the former,' have highly 
disputed the latter. But there are some fatal periods amongst our northern 
regions, when the inhabitants do become so brutal and prejudicate, that no 
obligation of reason, prudence, conscience, or religion can prevail over their 
passions, especially if they become the devoted mercenaries oi an implacable 
faction, in opposition' to all that can b# called either just or honorable; we 
need not rip up the carriage of that late insolent son of a tallow-chandler, 
whose deportment made him no less insupportable at home, than he was 
ambn'gst/orei^pn'nG^s; the testimonies of his greatest parts and abilities 
being no othe; than monuments of his malice and haired to this nation, and 
records of his own folly. But princes are not to be vtnrangled out of their 
ancient right and regalities by the subtile arguments of wit and sophistry ; noi 
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The Territorial Waters of a State. 

^ 44 A nation has both the empire and property (indeed, 
the former is an incident of the latter, although the converse 
of the proposition does not hold good) in all the waters 
comprehended within its limits. In lakes, rivers, in the 
waters included in bays, and between embracing and project- 
ing points of land, in frontier waters, to the middle thereof, 
where the opposite banks are occupied by another nation,^ 
in straits and in the contiguous sea, as far as cannon-shot from 
shore. 

Of Straits. 

<5> 45. When the shores of a sea are possessed by one or 
several nations, and the strait which forms its outlet by one 
or more, the sovereign of the strait cannot refuse a passage 
to the sovereign or sovereigns, of the surrounding territory. 
When a strait is so situated that it forms a necessary com- 
munication between two seas, which are free to navigation, 
the strait must also be free. 

<5, 46. Whilst the general principle, with respect to the 
freedom of straits, is universally conceded, the necessities of 
self-defence have ingrafted upon it a very salutary limita- 
tion. The safety of a sovereign of a strait would be ex- 
posed to constant jeopardy, if the right of free navigation 
included ships of war. These, therefore, he may exclude, 
if he should think proper to do so. Thus, whilst the Bos- 
are they to be supplanted or overthrown by malice or arms, so long as God and 
good men will assist, in which his sacred majesty did not want, when he 
asserted his right with the blood and IJIes of so many thousands that fell in 
the dispute." De Jure Matitimoet Navali, B. i. cap. v. 

1 It should be understood, with respect to frontier waters, that the doctrine 
of the text does not, as a general rule, apply to those which are wider 
than two cannon-shots. In that case, the maritime territory of the sove- 
reign of the coast would be limited by the same rule that defines and limits 
it with respect to the adjacent sea. 
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phorus and the Dardanelles are free to the merchant vessels 
of those powers, having the right to navigate the Black Sea, 
the Ottoman Porte very properly refuses a passage to ships of 
war. And, so important is the strict observance of this pro- 
hibition to the safety of the sovereign of the strait, that its 
violation would be justly considered as a casus belli. 

§ 47. From tacit consent and the absence of prohibition, 
foreign vessels of war freely pass and repass the Danish 
Sound ; but it igpclaimed by the Baltic powers, that the Bal- 
tic Sea is mare clausum against hostilities upon its waters by 
other states, whilst they themselves are at peace.^ In the 
Russian Manifesto of 1807, declaring war against England, 
the violation of the rights of the Baltic nations by the Eng- 
lish naval forces in that year, entering the Danish Sound and 
attacking the Danish capital, is alleged as one of the proxi- 
mate causes of the war.^ 



1. Wheaton's Intetnational Law, p. 223. 

a Allison on the French Revolution, English edition, vol. vi. 473-501. 
" By which (the prerogative of defending myself) I am also empowered to 
invade and seize upon what belongs to another, without considering whether 
he be in fault or no, whenever what is his threatens me with any imminent 
danger." De Jure Belli et Paois, JJ. iii. c. i. s. 11. On this ground, the 
English cabinet and English historians have defended the attack on Copenha- 
gen. But the case specified by Grotius is of a different character from the 
one sought to be defended by his authority. England was not " threatened 
with imminent danger " from the fleet of Denmark. The danger, if there 
was danger, was contingent, remote, not pressing and impending. And it 
is only upon the latter ground that hostile action is justifiable. Nations in their 
intercourse are bound to presume that each will do what isi just and right. 
But England acted upon a contrary maxim. She acted upon the presump- 
tion that Denrqark, at the summons of France, would cease to be neutral, 
and become belligerent. Hostilities, committed upon an apprehension of a 
condition of things that may never occur, are indefensible. I have no right 
to inflict evil on another, to prevent anticipated evil to myself, when the 
anticipation is not based upon circumstances of imminence. I have no right to 
injure or disable my friend, because from a knowledge of iexisting facts, I fear 
that he may be made in the future an instrument of injury to me. These 
principles are deducible from the language of Grotius himself, whose author- 
ity is relied upon to sustain the action of England, in seizing the Danish 
fleet. In B. ii. chap. i. s. v. 1, 3, he says ; " We may kill the aggressor, 
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<^ 48. Whilst a strait is free to navigation to the extent 
specified in a preceding section, the sovereign of it rnay 
impose reasonable duties on the passage of vessels, to indem- 
nify himself for maintaining guard-ships, lighthouses, and 
landmarks, and for the expenses of pilots and signals. The 
tariff of duties is usually established by treaty. Denmark 
asserts supremacy over the sound and the two belts which 
form the outlet of the Baltic Sea into the ocean, and imposes 
a tax upon the passage of vessels either entering or going out. 
Her right to impose this tax is claimed o^j the ground of 
ancient usage, and the recognition of it by European govern- 
ments, in a long succession of treaties. Denmark, for several 
centuries, had possession of both shores of the Belt and Sound, 
and the Sound dues were instituted at that period. When 
she ceded the province of Scania to Sweden, in 1658, it was 
stipulated that Sweden should never claim the Sound duties 
in consequence of the cession, but should receive a compen- 
sation for maintaining lighthouses on the coast of Scania.^ 
It is contended, by the Danish jurists, that the exclusive 
right of Denmark was preserved in its entirety by this stipu- 
lation. 

^ 49. The treaty of 1645, between Denmark and Holland, 
and the subsequent one of 1701, between the same parties, 

as the only means left to preserve ourselves." " But here it is neces- 
sary that the clanger be present, and as it were contained in a point." 
" Though we were certainly informed that a person has conspired against 
us, or designs to lay an ambush for us, or is preparing to poison us, 
to bring a false accusation against us, to suborn false witnesses, and to cor- 
rupt the judges ; yet, whilst we have nothing to fear for the present, on the 
part of that person, I maintain that we cannot lawfully kill him, if either 
such a danger can possibly be avoided any other way, or even if it does not 
then sufficiently appear that it may not be avoided. For time gives us fre- 
quent opportunities of remedy, and there may many things happen, as the 
proverb has it, inter os et ossam (betwixt the cup and the lip.)" 

Tried by these principles, and the seizure of the Danish fleet stands with- 
out justificatioh or excuse. But in such portentous times as Europe witnessed 
during and subsequent to the French Revolution, much must be pardoned to 
the national instinct of self-preservation. 

1 Wheaton's International Law, p. 231. 
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amendatory and explanatory of the former, definitely ascer- 
tain the amount of duties to be levied on the passage of the 
Sound and Belts, and have been considered the basis of all 
subsequent treaties.^ By the treaty of 1701, it is stipulated 
that the privileged nations, or those who have treaties with 
Denmark, shall pay an ad valorem duty of one per cent, on 
all articles not specified in the treaty of 1645^ but the mode 
of estimating the value of these articles, adopted by the 
Danish government, made the duty to appear uncertain and 
fluctuating. This gave rise to complaint and negotiation.® 
By the arrangement of 1841, between Denmark and Eng- 
land, which was to subsist for ten years, and the benefit of 
which was extended to all privileged nations, ours among 
the number, the duties on non-enumerated articles were made 
specific, and the |mount on some of the enumerated ones 
were reduced.^ At the same time the fluctuating manner of 
levying the duties, which had come to be a great abuse, 
was corrected. 



The Dominion of Territorial Waters Absolute. 

^ 50. The sovereign of a state may prescribe the condi- 
tions upon which the vessels of other nations may enter or 
approach his harbors and roads, or exclude, them altogether. 
But a general license is implied from the absence of prohibi- 
tion. This right of control and exclusion has been enjoyed 
without serious question, by all nations, from the remotest 
antiquity. It flows naturally from what Grotius terms the 
" prerogative of self-defence." * Publicists class it among 
the rights of property, and justly, for what belongs to me, 
cannot rightfully be used by another, except in a case of 
inevitable necessity, without my consent, expressed or im- 
plied. Eorum qua natura fuerant communia, quod cuique 

1 "Webster's Diplomatic and Official Papers, p. 382. 

2 Ibid. 

3 Wheaton's International Law, p. 333. 

4 B. iii. c. 1,2. 
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obfigit, id quisque teneat. Eo quod si quis sibi appetet viola- 
bit jus humancB societas.^ 

<§> 61. As the contiguous sea, within cannon-shot of shore, 
is a part of the territory of the sovereign of the coast, it 
would seem to follow that he has the same right of control 
and exclusion,»with respect to its navigation, as in the case 
of harbors and roads. The jurisdiction of a nation within 
its own limits or territory, is necessarily exclusive and abso- 
lute. It is susceptible of no limitation not imposed by 
itself. 2 It is true, that by the practice and comity of nations, 
the right, of which we are speaking, is rarely exercised. It 
is said, too, that the right to prohibit foreign vessels from 
navigating the waters adjoining the coast, is an abstract one, 
of a theoretical, rather than of a practic^ character, and is 
limited by another right, namely, the right of innocent use.^ 
But this is a right of imperfect obligation, and if denied, can- 
not be enforced. It must necessarily rest with the sovereign 
of the sea-coast, to judge whether the navigation of the ad- 
jacent sea is attended with loss, inconvenience, or danger to 
himself, and to refuse or allow it at his pleasure. But a wan- 
ton exercise of the right would bring upon him the just in- 
dignation of the world.'* 



1 Cicero, De Off. lib. 1, c. 4. 

2 Schooner Exchange, 7 Cranch, 136. 

3 De Jure B. ac. Pacis, B, ii. cap. iii. 13. Innocent use, is the right to the 
use of a thing belonging to another, which is inexhaustible with respect to 
its use, and may be used without inconvenience or loss to him who possesses 
the dominion. Vattel, B. ii. c. ix. p. 280. 

4 " Every nation," says Chancellor Kent, (Com. vol. i. p. 34,) " is bound, in 
time of peace, to grant a passage, for lawful purposes, over their lands, 
rivers, and seas, to the people of other States, whenever it can be permitted 
without inconvenience ; and burdensome conditions ought not to be annexed 
to the transit of persons and property. If, however, any government deems 
the introduction of foreigners or their merchandise injurious to those interests 
of their own people which they are at liberty to protect and promote, they 
are at liberty to withhold the indulgence. The entry of foreigners and their 
effects is not an absolute right, but only one of imperfect obligation, and it 
is subject to the discretion of the government which tolerates it." 
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Of Visitation and Inquiry. 

§ 52. The authority of a state within its own limits is 
absolute and exclusive. But its power to secure itself from 
injury is not necessarily confined within those limits, but 
may, in certain cases, be exercised beyond them.^ Hence, 
upon a principle just in itself and temperately applied, 
maritime states have claimed a right of visitation and 
inquiry within those parts of the ocean adjoining to their 
shores, Which the common courtesy of nations has, for their 
common convenience, allowed to be considered as parts of 
their dominions for various domestic purposes, and particu- 
larly for defensive regulations more immediately affecting 
their safety and welfare. Such are the English hovering 
laws, which, within certain limited distances, more or less 
moderately assigned, subject foreign vessels to such exami- 
nation.^ The law of Congress of March 2, 1799, prohibiting 
foreign goods to be transhipped within four leagues of the 
coast, without payment of duties, is based upon this right of 
visitation. Within that distance, for the safety and prot%ption 
of the revenue laws, it may be exercised.^ 

"J. .53. This right of visitation and inquiry, although it is 
exercised without the territory of a state, is by a fiction of 
the law of nations, considered to be within it. The limits 
assigned for its exercise, including as they do parts of the 
ocean which are common and unappropriated, are deemed by 
the " common courtesy " of nations, to be within the do- 
minion of the power that makes use of it. So that, in the- 
ory at least, no violence is done to the general principle, that 
the authority of a state is confined within its own territory. 



1 Church V. Hubbart, 3 Cranch, 165. 
s Le Louis, 2 Dod. 245. 
3 Church V. Hubbart, 2 Cranch, 1S7. 
MAH. 4 
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Of Ports. 

<5) 54. The ports of a state are, in the absence of prohibi- 
tion, free to the ships of any friendly nation. But whilst 
there, if private vessels, they are under the jurisdiction of 
the territorial sovereign. He may of course relax his juris- 
diction and admit a concurrent jurisdiction. And when this 
is done, whether tacitly or expressly, the local jurisdiction, 
cannot be asserted, until previous notice be given, without a 
violation of the comity of the law of nations. But there is 
no law, nor comity of nations, that requires a sovereign in 
the first instance to relax his jurisdiction ; nor is there any 
law of nations or comity of nations, that forbids his resum- 
ing exclusive jurisdiction of foreign ships, whilst in his ports, 
after notice given of his intention to do so. It should be 
observed, that the sovereign of the port may impose duties, 
tonnage, fees of entry, of clearance, upon foreign vessels 
resorting thither, and that these imposts are usual among all 
nations.^ ' 



1 Mr. Webster, the Americaa Secretary of State, in his letter to Lord 
Ashburton, the British Minister at Washington, with reference to the case of 
the " Creole," contended that the jurisdiction of a nation over a foreign ves- 
sel lying in one of its ports, was by no means exclusire. He stated that the 
rule of law, and the comity and practice of nations allowed even to a merchant 
vessel, coming into any open port of another country voluntarily, for the pur- 
poses of lawful trade, to bring with her and keep over her, to a very con- 
siderable extent, the jurisdiction and authority of the laws of her own coun- 
try, excluding to this extent, by consequence, the jurisdiction of the local 
law. A ship, say the publicists, though at anchor in a foreign harbor, pre- 
serves its jurisdiction and its laws. It is natural to consider the vessels of a 
nation as parts of its territory, though at sea, as the state retains its juris- 
diction over them ; and according to the commonly received custom, this 
jurisdiction is preserved over the vessels, even in parts of the sea subject to 
a foreign dominion. This is the doctrine of the law of nations, clearly laid 
down by writers of received authority, and entirely conformable, as it is sup- 
posed, with the practice of modern nations. If a murder be committed on 
board of an American vessel by one of the crew upon another or upon a 
passenger, or by a passenger on one of the crew or anotherpassenger, while 
such vessel is lying in a port within the jurisdiction of a foreign state or 
sovereignty, the offence is cognizable and punishable by the proper court 
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<5> 55. National ships of war entering the ports of a friendly- 
power open for their reception, are to be considered as ex- 
empted by the consent of that power from its jurisdiction. 
A public armed ship constitutes a part of the military force 
of her nation, acts under the immediate and direct command 



of the United States, in the same manner as if such offence had been com- 
mitted on board the vessel on the high seas. The law of England is sup- 
posed to be the same. It is true that the jurisdiction of a nation over a ves- 
sel belonging to it, while lying in the port of another, is not necessarily 
wholly exclusive. We do not so consider or so assert it. For any unlaw- 
ful acts done by her while thus lying in port, and for all contracts entered 
into while there by her master or owners, she and they must, doubtless, be 
answerable to the laws of the place. Nor, if her master or crew, while on 
board in such port, break the peace of the community by the commission of 
crimes, can exemption be claimed for them. But, nevertheless, the law of 
nations as I have stated it, and the statutes of governments founded on that 
law, as I have referred to them, show that the enlightened nations, in mo- 
dern times, do clearly hold that the jurisdiction and laws of a nation accom- 
pany her ships not only over the high seas, but into ports and harbors, or 
wheresoever else they may be water-borne, for the general purpose of regu- 
lating and goveiftiing' the' rights^ duties^ and obligations of those on board 
thereof, and that, to the extent of the exercise of this jurisdiction, they are 
considered as parts of the territory of the nation herself." Diplomatic and 
Official Papers, pp. 85, 86. 

The rights of the local jurisdiction may be relaxed and foreign private 
vessels be exempted from it, as to acts of international discipline of the ves- 
sel, and even as to crimes and offences committed by a person forming apart 
of its officers and crew, against another person belonging to the same, when 
the peace of the port is not disturbed. Vide Wheaton's Elements, 3d ed. 
pp. 152-154, where are cited two cases decided in France upon this sub- 
ject. Mr. Webster would seem to contend in the passage which we have 
quoted above, that the exemption of foreign private vessels from the local 
jurisdiction, to the extent he asserts, results from positive law ; that they are 
exempt because by the law of nations they are bound to be exempted. 
And in a subsequent part of his letter he says, " Your lordship will please 
to bear in mind that the proposition which I am endeavoring to support is, 
that by the comity of the law of nations and the practice of modern times, 
merchant vessels entering open ports of other nations, for the purpose of 
trade, are presumed to be allowed to bring with them and to retain for their 
protection and government, the jurisdiction and laws of ^heir own country." 
And he adds that " this allowance is founded on the comity of nations, and 
this comity is part, and a most valuable and important part, of the law of na- 
tions, to which all nations are presumed to assent until they make their dis- 
sent known." 
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of the sovereign, is employed by him for national objects. 
He has many and powerful motives for preventing those ob- 
jects from being defeated by the interference of a foreign 
state. Such interference cannot take place without affecting 
his power and dignity. The implied license, therefore, under 
which such a vessel enters a foreign port ought to be con- 
strued as containing an exemption from the jurisdictioii of a 
sovereign within whose territory she claims the right of hos- 
pitality. Without doubt, the sovereign of the place is capa- 
ble of destroying this implication. He may claim and ex- 
ercise jurisdiction either by employing force, or by subject- 
ing public ships to the ordinary tribunals. But, until such 
power is exerted in a manner not to be misunderstood, the 
sovereign cannot be considered as having imparted to his 
ordinary tribunals a jurisdiction which it would be a breach 
of faith to exercise. These general statutory provisions, 
therefore, which are descriptive of the ordinary jurisdiction 
of judicial tribunals, which give an individual whose pro- 
perty has been wrested from him, a right to claim that 
property in the courts of the country in which it is found, 
ought not to be so construed as to give them jurisdiction in 
a case in which the sovereign power has impliedly consented 
to waive its jurisdiction. The injuries inseparable from the 
march of an army through an inhabited country, and the 
dangers attending it, do not ensue from admitting a ship of 
war without special license into a friendly port. A different 
rule, therefore, with respect to this species of military force, 
has been generally adopted. If, for reasons of state, the ports 
of a nation generally, or any particular ports be closed against 
ships of war generally, or against the ships of a particular 
power, notice is usually given of such exclusion. If there 
be no prohibition the ports of a nation are considered open 
to the public ships of all powers with which it is at peace, 
and they are sapposed to enter such ports and to remain in 
them, while they are allowed to remain, under the protection 
of the government of the place.^ 

1 Schooner Exchange, 7 Cranch, 116, Marshall, C. J. 
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Of the Impressment of Ships. 

<§. 56. It is asserted by writers on public law, that the sove- 
reign of a country possesses, in certain cases, and under 
certain restrictions, extraordinary power over foreign vessels 
riding in his ports and roads. He may, says Azuni, press 
them in the time of some public expedition, for the trans- 
portation of soldiers, arms, and other warlike ammunition, for 
a certain reward. ^ Molloy limits the right to cases of ex- 
treme necessity.^ Beawes, in his Lex Mercatoria, says that 
it is certainly conformable to the law both of nature and 
nations, for a prince in distress, to make use of whatever 
vessels he finds in his ports, that are fit for his purpose, and 
may contribute to the successes of his enterprises ; but under 
this condition, that he makes them a reasonable recompense 
for their trouble, and does not expose either the ships or men 
to any loss or damage. 

"5> 57. There are cases certainly where a state may right- 
fully seize upon foreign vessels found in its ports, and coerce 
them into its service. We can readily conceive of circum- 
stances that would justify such an act of power. But its 
defence wo.uld assume high ground. It would plead the 
law of nature and the rights of self-defence, as its justifica- 
tion. Thus, in a case of necessity, so instant, pressing, and 
urgent, that it would admit of no delay, and no alternative, 
a nation of course would have a right arising from the very 
necessities of the case, to seize upon the property of foreign- 
ers, found within its limits, whether that property consisted 
in ships or in whatever else, and employ it in the public ser- 
vice. But that such a right exists, and may be exercised in 
any other than a case of necessity, the most perilous and 
extreme, surely cannot be admitted.^ 



1 Azuni's Maritime Law, vol. i. p. 238. 

2 De Jure Matit. B. i. c. 6, ^ 4, 5. 

3 Mr. Chitty, in his worli; on the Law of Nations, p. 189, speaking of 
this asserted right of impressment, says, " The great danger consists in this 
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Of the Immunity of Neutral Waters from Hostilities. 

^ 58. Belligerents cannot exercise the rights of war within 
neutral territory. The seizure of a vessel within the range 



— that, of the necessity which is set up as the excuse, the, interested party 
must be himself the judge, and having only .his own conscience to consult as 
to its existence, he is but too apt to persuade himself that it is the same thing 
to possess the power and to labor under the necessity." It would seem from 
the language of Sir William Scott, in the case of the Carolina, 5 Rob. 256, 
that he did not recognize any right on the part of a nation to seize on foreign 
ships and compel them into its service. The Carolina was a Swedish ves- 
sel, and impressed by the French whilst in the port of Civita Vecchia, from 
whence she sailed, (the master not knowing on what destination,) with one 
hundred and fifty dragoons on board, in company with fifty-seven other ves- 
sels, on the French expedition to Alexandria. On the arrival of the vessel 
at Alexandria, the master applied for payment and for his discharge, but was 
put off. When the port of Alexandria was invested by the British forces, a 
notification was sent in giving permission to all neutral vessels to depart. 
This ship did not avail herself of that permission or set sail until four days 
after. When she came out of the harbor she was capttired by a British 
man-of-war, and whilst in possession of the captors was lo§t, but without 
any imputation of neglect on their part. On board were found hills on the 
French government, and letters from the French commander, by which the 
fact of her having served as a French transport was fully proved. The own- 
ers of the vessel sought to recover her value from the captors-, on the ground 
that the loss happened whilst the vessel was in the captor's possession, with- 
out any justifiable grounds of detention — that she was coerced into the 
French service, and so soon as the coercion was removed, her neutral character 
revived. That she placed herself beyond the French jurisdiction as soon as 
the state of the wind enabled her to sail out of the harbor of Alexandria. 

Sir William Scott. It does not appear that the master made any protest 
or remonstrance against this service, bat rather in proof of his voluntary 
assent, he proceeded to insure the vessel, and to provide the necessary pro- 
visions for the voyage. It is now, however, said that this was an act under 
duress, and that it is a by-gone transaction. On the former part of this 
representation my opinion is, that a man cannot be permitted to aver, that he 
was an involuntary agent in such a transaction. If an act of force exercised 
by one belligerent on a neutral ship or person, is to be deemed a sufficient 
justification for any act done by him contrary to the known duties of the 
nentral character, there would be an end of any prohibition under the law of 
nations to carry contraband, or to engage in any other hostile act. If any 
loss is sustained in such a service the owner must look to the government 
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of a neutral's cannon by a foreign force, is an Invasion of its 
territory, and a hostile act which it is its duty to repel.' 
Bynkershoek distinguishes the right to pursue from the right 
to attack. He contends that it is lawful to continue an 
attack already begun, by pursuing an enemy into a jurisdic- 
tional sea, even close to the land, or into a river, bay, or 
creek, provided we spare the fortresses, though they should 
assist the enemy, and provided there be no kind of danger to 
our friends.2 He defends this distinction upon principle, and 
upon the ground of its sanction by the States-General. He 
admits, however, that he had never seen it mentioned, either 



that coerced his vessel for reparation, and he has no right to expect the captor 
to release it, or pay for the injustice of his public enemy.'''' 

It will be observed, that the circumstance of the master's not protesting or 
remonstrating against the coercion of his vessel, is objected by Sir William 
Scott against the owner's claim for indemnification for the loss of it. Eat 
if the law of nations authorized the seizure, why should the master protest 
against the proceeding. It is not easy to perceive what duty or obligation' 
required him to remonstrate against the exercise of a clear right.* The 
iaference is, that Sir William Scott did not regard the impressment of the 
vessel as a transaction authorized by the law of nations. Again, he says,, 
" the owner had no right to expect the captor to release the vessel or pay 
for the iiy'us&e of his public enemy." The exercise of an admitted right 
certainly cannot be termed an act of injustice. Prize courts administering 
the law of nations cannot sit io judgment upon the propriety or morality of 
an act. permitted by the very law they ate administering, and pronounce it 
unjust. When they proceed to do so, we may fairly infer that in their 
judgment, the act is not conformable to the law, nor authorized by it. We 
think itdedueible from the language of Sir William Scott upon which we 
have commented, that the inclination of his mind was, that impressment of 
vessels belonging to a neutral nation by a belligerqnt, is in violation of the 
law of nations. 

1 Church V. Hqbbart,, 2 Cranch, 173 ; Du,ponceau's Bynker, p, 58, 

2 B. i.p. 63. 

* "If this vessel had been taken in delicto, I should have felt no hesitation in saying 
that she must have been subject to condemnation. Whether the troops were 
received on board voluntarily or not, could make no difference." Sir William 
Scott. Theprotest of the master could not destroy the right of the British to 
capture this vessel whilst in the actual service of the enemy ; but upon the suppo- 
sition that the seizure by the French was illegal, then the remonstrance of the mas- 
ter against an act of imjuatice. that is, the coercion of the vessel, might affect his 
rights, when actually out of the service of the enemy. 
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in the writings of the Publicists or among any of the Euro- 
pean nations, the Dutch only excepted. It is certain, that it 
has no foundation either in the practice of nations or in the 
principles of public law.^ 

<§! 59. Whilst an act of hostility by a belligerent cannot be 
commenced beyond neutral waters and consummated within 
them, so on the other hand, an act of hostility cannot be com- 
menced on neutral grounds although consummated beyond 
and without them. It is not sufficient to say it is not com- 
pleted there. No incipient step, no measure can be taken there, 
that shall lead to immediate violence ; the belligerent can- 
not avail himself of a station in neutral territory, making, 
as it were, a vantage ground of the neutral country, a 
country which is to carry itself with perfect equality be- 
tween both belligerents, giving neither the one or the other 
any advantage.^ 

1 Azuni's Marit. Law, vol. i. p. 234 ; Wheaton's Int. Law, p. 466. In 
the case of the Vrow Anna Catherina, 5 Rob. Adm. R. p. 20, Sir William 
Scott said, " The sanctity of a claim of territory is undoubtedly very high. The 
court is at all times disposed to pay attention to claims of this species. When 
the fact is established, it overrules every other consideration. The capture is 
done away, the property must be restored, notwithstanding that it may actually 
belong to the enemy, and if the captor should appear to have erred wilfully, 
and not merely through ignorance, he would be subject to further punishment. 
It is to be remembered, however, at the same time, that it is a point on 
which foreign states are extremely liable to be misinformed and abused, by 
the interested representations of those who are anxious to catch at their pro- 
tection. ' The claim of territory is, therefore, to he taken as a matter stricti 
juris, and to be made out by clear and unimpeached evidence. The right of 
seizing the property of the enemy, is a right which extends, generally speak- 
ing, universally wherever that property is found. The protection of neutral 
territory is an exception to the general rule only ; it is not, therefore, to be 
considered as disrespectful to any government, that the fact on which such 
claims are founded should be accurately examined." 

2 The Boeders Lust, 5 Rob. 246. And in the case of the Twee Gebroe- 
ders, 3 Rob. 336, Sir William Scott held equally decisive language. "I 
am of opinion," he said, "that no use of a neutral territory for the purposes 
of war is to be permitted. I do not say remote uses, such as procuring pro- 
visions and refreshments, and acts of that nature, which the law of nations , 
universally tolerates, but that no proximate acts of war are in any manner 
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Of Captures made by Belligerents mithin Neutral Waters. 

§ 60. A capture made within neutral waters is, as between 
enemies, deemed to all intents and purposes, rightful ; it is only 
by the neutral sovereign, that its legal validity can be called in 
question ; and as to him, and him only,, is it to be considered 
void. The enemy has no right whatsoever, and if the neutral 
sovereign omits or declines to interpose a claim, the property 
is condemnablei_/Mre belli to the captors. This is the clear 
result of the authorities, and the doctrine rests on well- 
established principles of public law.^ Hence it is, that Prize 
Courts restore property captured within the territorial juris- 
diction of a neutral state, only on the application of the 
neutral government whos6 neutrality has been violated.^ 

§ 61. The neutral, whose neutrality has been violated by 
a capture made within his waters, is bound to procure resti- 
tution of the captured property from the capturing power. 
If he declines to interpose, or having interposed, the bellige- 
rent captor refuses to restore his prize, and he tamely sub- 
mits, takes no steps to avenge his violated rights, and to 
cause his neutrality to be respected, it will provoke retalia- 
tion. He can no longer claim the immunities of the neutral 
character. His territory will become the theatre of bellige- 
rent hostilities. This will be the natural consequence of his 
conduct. But it does not so clearly appear that he would be 
bound to make good to the original owner the value of the 



to be allowed to originate on neutral grounds ; and I cannot but think that 
such an act as this, that a ship should station herself on neutral territory 
and send out her boats in hostile enterprises, is an act of hostility much too 
immediate to be permitted. For, supposing that even a direct, hostile use 
should be required to bring it within the prohibition of the law of nations, no- 
body will say, that the very act of sending out boats to effect a capture, is 
not of itself an act directly hostile, not complete, indeed, but inchoate and 
clothed with all the characters of hostility," 

1 The Anne, 3 Wheaton's Bep. 447. 

2 Wheaton's Int. Law, p. 466. 
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captured property. Some writers contend that he is under 
an obligation, when he fails to procure restitution, to redress 
the loss himself, upon the ground that he is bound to pre- 
serve the peace of his ports.^ This is saying no more than 
that he is bound to preserve his neutrality. If he permits 
one belligerent to make captures within his jurisdictional 
waters, he cannot deny the same privilege to the other 
belligerent, without becoming a party to the war. In either 
case he loses his neutral immunity, and his territory is no 
longer exempt from hostilities. That is the penalty he 
incurs. Again, it is said that a belligerent within the mari- 
time jurisdiction of a neutral is under his protection, and 
from thence arises the obligation (when he fails to procure 
restitution of the captured property from the belligerent cap- 
tor) to redress the loss himself. This is saying, in eflfect, 
that whilst the neutral is performing an act of hospitality, he 
is answerable for, and must repair every loss arising to his 
guest from lawless violence or irresistible force. And this, 
too, when in fact, the rights of the neutral only have been 
invaded, and invaded because of his hospitality. The guest 
can claim exemption from attack only on the ground, that to 
attack him would violate the rights of his host. It seems to 
us that the reasoning, which maintains the obligation of the 
neutral to repair the loss arising from a hostile capture 
within his waters, is inconclusive. 

§ 63. If the captured property is found in the hands of 
the captor, and within the neutral jurisdiction, it is the duty 
of the neutral power to restore it.^ In the year 1793, the 
British ship Grange was captured by the French frigate 
L'Ambuscade, in the waters of the bay of Delaware, and 
brought into the port of Philadelphia, to which she was bound. 
The British Minister demanded her restitution of the govern- 
ment of the United States. The French Minister, M. Tenant, 



1 De Jure Maritimo, B. 1, o. i. p. 13. 

2 The Arrogante Barcelones, 7 Wheaton's Rep. 496 ; La Amistad de 
Rues, 5 Wheaton's Rep. 390 ; Kent's Com. vol. i. p. 121. 
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alleged that the bay of Delaware was an open sea, not sub- 
ject to the exclusive jurisdiction of the American govern- 
ment. His arguments had no effect^ and the Grange was very 
properly restored.^ 

1^ 63. It seems doubtful whether the neutral is bound to 
restore the property when found within his jurisdiction, if it 
has once been carried infra prmsidia of the captor's country, 
and legally condemned. The doubt arises only in the case 
of the property being found in the hands of a bona fde pur- 
chaser, without notice of the unlawfulness of the capture. 
When it is found in the hands of the captor himself, claim- 
ing under the sentence of condemnation, it will be given up.^ 
It is not for the offender to claim a right springing out of his 
own wrong. His touch restores the taint from which, in 
the hands of a third person, the condemnation may have 
purified the prize. Courts of justice will never yield the 
locus standi in judicio to the suitor, who is compelled to trace 
his title through his own criminal acts.^ 

§ 64. The jurisdiction of the neutral will be exercised to 
restore the specific property, which has been brought volun- 
tarily within its territory, but not for, the infliction of vindic- 
tive damages. It is no part of the duty of a neutral nation 
to interpose upon the mere footing of the law of nations, to 
settle all the rights and wrongs which may grow out of a 
capture between belligerents.* 



1 Duponceau's Bynk. p. 60, note ; The Anna, 5 Rob. 373. 

2 Wheaton's Int. Law, p. 470. 

3 The Arrogante Barcelones, 7 Wheaton's Rep. 518. 

* La Amistad de Rues, Wheat. 390 ; Wheaton's Int. Law, p. 470. So 
important is it deemed by respectable writers, that neutral powers should be 
exempt from the annoyance and danger of hostilities by belligerents, that 
they claim that the territorial sea, in time of war, should be extended to the 
distance of two leagues. Azuni's Maritime Law, vol. i. p. 206, 207 ; 
Boucher, Institutes of Maritime Law, ch. iii. It would seem that due regard 
to the rights of neutrals, as well as motives of humanity, should induce 
the civilized world to adopt a principle so just in itself and so beneficial to 
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Of Embargoes. 

% 65. Embargoes are of two kinds, warlike and civil. 
The former are enforced against enemies, the latter are em- 
ployed in the case of allies and subjects. The first kind of 
embargo is usually issued by a state in time of war, or 
threatened hostilities, prohibiting the departure of ships or 
goods from' some or all of the ports of such state, until 
further order.^ Our Embargb Act of December, 1807, is an 
instance of the second kind of embargo. 

■§> 66. In the case of The Bcedes Lust,^ Sir William Scott, in 
his usual full and lucid style, states the effect of a hostile 
embargo. In that case, an embargo had been laid upon 
Dutch property, previously to an open declaration of war, 
but under such circumstances of injustice on the part of 
Holland, as were considered by the British Court as amount- 
ing to an implied declaration of war, and the formal declara- 
tion, which afterwards supervened, was deemed to have a 
retrospective effect, confirming all that had been done by the 
embargo under the implied declaration. " The seizure," said 
Sir W. Scott, "was at first e^juivoeal, and if the matter in 
dispute had terminated in reconciliation, the seizure would 
have been converted into a mere civil embargo so termi- 
nated. That would have been the retroactive effect of that 
course of circumstances. On the contrary, if the transac- 
tions end in hostility, the retroactive effect is directly the 



all parties. Our government, on several occasions, has expressed the 
opinion, that owing to the peculiarities of our coast, the United States vpere 
entitled to as hroad a margin of protected navigation as any nation whatever. 
Mr. Jefferson's letters to M. Genet, of May 15th, 1793, and November 8th, 
1793, Wa,it's State Papers, vol. vi. p. 195. It has said that it vvould not be 
unreasonable to expect an immunity from belligerent warfare, for the space 
between the 6ulf Stream and the American shore. Mr. Madison's letter to 
our envoys at London, May 17, 1806. 

1 Chitty's Law of Nations, p. 71. 

2 5 Rob. 246. See also the case of the Herstelder, 1 Rob. 114. 
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Other way. It impresses the direct hostile character upon the 
original seizure ; it is declared to be no embargo ; it is no 
longer an equivocal act, subject to two interpretations ; there 
is a declaration of th'e animus with which it is done, that it 
was done hostili animo, and is to be considered as an hostile 
measure, ab initio. The property taken is liable to be used 
as the property of persons, trespassers ab initio, and guilty of 
injuries which they have refused to redeem by any* amicable 
alteration of their measures. This is the necessary course, if 
no particular compact intervenes, for the restitution of such 
property, taken before a formal declaration of hostilities." 

00 Ships in Foreign Ports from Necessity. 

§ 67. If a ship be driven by stress of weather, into a 
prohibited port, or into an open port with prohibited articles 
on board, or into a port strictly blockaded, or into a port of 
a free country with slaves on board, or be carried in by 
unlawful force, in neither of these cases is forfeiture incurred, 
nor any change wrought in the condition of persons or things 
on board.^ These principles of public law are founded upon 
considerations of very obvious justice. A ship entering a 
foreign port voluntarily, does so with full knowledge of all 
the consequences of that act. She invites those consequences 
and must abide them. But when she enters such port invo- 
luntarily, driven in by the violence of storms, or carried in 
by unlawful force, she is within the foreign jurisdiction from 
necessity, against her will, and against her exertions to keep 
without it. Under such circumstances she is rightfully 
entitled to exemption from the local jurisdiction so far as it 
respects the property of the ship, and the condition of persons 
and things on board. To the extent of this exemption, the 
jurisdiction of the sovereign, to whose subjects the ship 
belongs, is still over her, the same as upon the high seas. 



I Webster's Diplomatic and Official Papers, p. 85. 
MAS. 5 
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Illud quod alias lidtum non est necessitas facit Hcifum : et 
necessitas indudt privilegium quo jure privatur. 

§ 68. England has heretofore sought 'to exclude from the 
benefit of the general doctrine, the cases of vessels having 
on board slaves. She has contended that when such vessels 
are found within her ports, no matter if forced in from storm 
or mutiny, the slaves became free. Our government has 
very properly refused to sanction an exception to the general 
principle, of a character so anomalous. In a letter addressed 
by Mr. Webster, the American Secretary of State, to Lord 
Ashburton, the British plenipotentiary, on the 1st of August, 
1842, it was declared that vessels of the United States, 
driven by necessity into British ports and staying there no 
longer than such necessity exists, violating no law, nor hav- 
ing intent to violate any law, will claim and there will be 
claimed for them, protection and security, freedom from 
molestation and from all interference with the character or 
condition of persons or things on board. In the opinion of 
the government of the United States, such vessels so driven 
and so detained by necessity in a friendly port, ought to be 
regarded as still pursuing their original voyage and turned 
out of their direct course only by disaster, or by wrongful 
vftlence, that they ought to receive) all assistance necessary 
to enable them to resume that direct course, and that inter- 
ference and molestation by the local authorities, when the 
whole voyage is lawful, both in act and intent, is ground for 
just and grave complaint.* 



1 10 Co. 61. The law of cases of necessity is not likely to be well 
furnished with precise lules. Necessity creates the law, it supersedes rules, 
and whatever is reasonable mAjiist in such cases, is likewise legal. SirW. 
Scott, in the case of The Gratitudine, 3 Rob. 272. 

2 Diplomatic and Official Papers, p. 90. Case of the " Creole." 

In the case of McCayo v. New Orleans Ins. Co. 10 Robinson, R. 302, it 
was declared that a vessel on the high seas, in time of peace, eiigaged in a 
lawful voyage, was under the exclusive jurisdiction of the state to which her 
flag belongs, and that if forced by necessity into a poit of a friendly power, 
she loses none of the rights appertaining to her on the high seas ; but her- 
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Of the Jurisdiction of Vessels whilst upon the High Seas. 

>§. 69. In time of peace, the ships of every nation have the 
right to sail the ocean without interruption. They consti- 
tute a part of the territory of the sovereign to whom their 
flag belongs. His jurisdiction over them, whilst upon the 
high seas, is absolute. The protection of his flag covers all 
on board. They cannot be interrupted in the peaceful prose- 
cution of the voyage by the public armed ships of any other 
state, for any purpose whatsoever. No matter what the pre- 
text, whether it be to put an end to the African slave trade, 
or to arrest pirates and other public offenders — the right of 
search in time of peace does not exist. Its exercise would 
be a flagrant violation of the jurisdictional territory of a 
sovereign power, and as high an offence against public law 
as an armed invasion on land. 



Of the Right of Search and Visit. 

'§> 70. There is no practical distinction between the right 
of visit and the right of search. The one includes the other, 
and would be valueless without it. Neither, except as a 
belligerent right, has any basis in public law. There is no 
safety for merchant vessels, but rigid adherence to the general 



self and cargo, and the peisons on board vrith their property, and all the 
rights incident to their personal relations, as established by the laws of the 
state to which they belong, were placed under the protection which the laws 
of nations extend to the unfortunate under such circumstances. Although 
the jurisdiction of the nation over the vessel belonging to it be not vrhoUy 
exclusive, and though for any unlawful acts committed while in such a situa- 
tion, by the master, crew, or owners, she or they may be responsible to the 
laws of the place, yet the local laws do not supersede the laws of the coun- 
try to which the vessel belongs, so far as relates to the rights, duties, and 
obligations of those on board ; and that, whatever might be the state of the 
foreign law in relation to slavery, it did not operate on board the vessel^so 
forced by necessity into the foreign port, and before a voluntary landing of 
the slaves on board, to dissolve the relation of master and slave. 
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principle, that they have full right to pursue their lawful 
business, to keep on their destined course, without interrup- 
tion. Every ship enjoying this right for itself, must take care 
and not invade the rights of others. She naust conform to 
the old maxim, Sic utere tuo ut aUenum non ItBdas} She 
cannot draw around her a line of jurisdiction, within which 
no other vessel is at liberty to intrude. So much of the 
ocean as she occupies, and as is essential to h«r own move- 
ments, she has the unquestionable right to use. Beyond this, 
no exclusive right has ever been recognized. Other ships 
may approach her, or follow in her wake.^ 

<^ 71. Public ships, sailing under the authority of their 
government, to arrest pirates and other public offenders, may 
approach any vessels descried at sea, for the purpose of ascer- 
taining their real character. Such a right of approach is 
indispensable for the fair and discreet exercise of their au- 
thority, and the use of it cannot be justly deemed indicative 
of any design to insult or injure those they approach, or to 
impede them in their lawful commerce. On the other hand, 
it is as clear, that no ship is under such circumstances bound 
to lie by or wait the approach of any other ship. She is at 
full liberty to pursue her voyage in her own way, and to use 
all necessary precautions to avoid any suspected sinister 
enterprise, or hostile attack. Her right to the free use of the 
ocean is as perfect as that of any other ship. An entire 
equality is presumed to exist. These general principles of 
public law were declared by the Supreme Court of the United 
States in the case of the Marianna Flora,' and have received 
the sanction of our government.* 

■§ 72. No nation, as we have already observed, under the 

1 9 Co. 59. 

3 Wheaton's Int. Law, pp. 160-162; The Marianna Flora ; Wheaton's 
Rep. ii. p. 39. Mr. Webster's Letter to Mr. Everett, March 38, 1843 ; 
ifiplomatio and Official Papers, p. 160. 

3 Wheaton's Rep. vol. ii. p. 39. 

* Webster's Dip. and Off. Papers, p. 160. 
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law as now generally understood and practised, can exercise 
a right of visitation and search upon the common and unap- 
propriated parts of the sea, save only on the belligerent claim. 
If it be asked, why the right of search does not exist in time 
of peace as well as in war, the answer is, that it has not the 
same foundation on which alone it is tolerated in war, the 
necessities of self-defence. They introduced it in war, and 
practice has established it. No such necessities have intro- 
duced it in time of peace, and no such practice has esta- 
blished it.i 

"Ji 73. Notwithstanding the recorded judgments of her own 
tribunals. Great Britain nevertheless asserts, or has asserted, 
a right of visit in time of peace. That is, a right, as de- 
fined by herself, to satisfy the party who has a legitimate 
interest in knowing the truth, that a vessel actually is what 
her colors announce. The assertion of this claim, arose out 
of a very earnest desire to suppress the African slave trade. 
It is universally admitted, that under the international code, 
the slave trade constitutes neither piracy nor crime. Personal 
slavery, said Lord Stowell, in the case of the Le Louis,^ 
arising out of forcible captivity, is coeval with the earliest 
periods of the history of mankind. It is found existing, and 
as far as appears, without animadversion, in the earliest and 
most authentic records of the human race. It is recognized 
by the codes of the most polished nations of antiquity. 
Under the light of Christianity itself, the possession of persons 
so acquired has been in every civilized country invested with 
the character of property, and secured as such by all the pro- 
tections of law. Solemn treaties have been framed and 
national monopolies eagerly sought to facilitate and extend 
the commerce in this asserted property, and all this with all 
the sanctions of law, public and municipal. It is not, there- 
fore, a criminal traffic by the consuetudinary law of nations, 
and every nation, independently of special compact, retains 



1 Le Louis, 3 Dod. 250 ; Lord Stowell. " Ibid. 

5* 
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a legal right to carry it on.^ Hence, England disclaims all 
pretension to interfere with slavers when she ascertains that 
they do not belong to those powers which are bound by 
compact to abstain from the traffic. But she maintains the 
right to visit any vessel, of any nation, engaged in any traffic, 
however lawful, if she has, or rather if she supposes she has, 
(for to that it comes at last,) reasonable grounds for suspect- 
ing that the flag which a vessel carries, is not the one she is 
entitled to use. Our government does not admit that there 
is any distinction between the right of visit and the right of 
search, and adheres to the well defined and long established 
doctrine, that in time of peace, the right of visitation or search 
on the high seas does not exist.^ 



1 See the case of La Jeane Eugenie, 10 Wheat. 120. 

2 Mr. Webster, the American Secretary of State, in his despatches to Mr. 
Everett, our Minister at London, of the date of March 28, 1843, stated the 
position of our government upon this subject in the follovjing language : — 
" It appears to the government of the United States, that the view of this 
whole subject, which is the most naturally taken, is also the most legal, and 
most in analogy with other cases. British cruisers have a right to detain 
British merchantmen for certain purposes, and they have a right, acquired 
by treaty, to detain merchant vessels of several other nations for the same 
purposes. But they have no right at all to detain an American merchant 
vessel. This Lord Aberdeen admits in the fullest manner. Any detention 
of an American vessel by a British cruiser is therefore a wrong, a trespass, 
although it may be done under the belief that she was a British vessel or 
that she belonged to a nation which had conceded the right of such detention 
to the British cruisers, and the trespass therefore an involuntary trespass. 

The government of the United States has frequently made known 

its opinion, which it now repeats, that the practice of detaining American 
vessels, though subject to just compensation, if -such detention afterward 
turn out to have been without good cause, however guarded by instructions, 
or however cautiously exercised, necessarily leads to serious inconvenience 

and injury On the whole, the government of the United States, 

while it has not conceded a mutual right of visit or search, as has been 
done by the parties to the quintuple treaty of December, 1841, does not 
admit that, by the law and practice of nations, there is any such thing as a 
right of visit, distinguished by well known rules and definitions, from the 
light of search. It does not admit that visit of American merchant vessels 
by British cruisers is founded on any right, notwithstanding the cruiser may 
suppose such vessel to be British, Brazilian, or Portuguese. We cannot 
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Of the Interdiction of Commerce. 

% 74. As an incident of the sovereignty of a nation, it may 
permit or prohibit commerce, establish commercial alliances, 
or have none at all. It may absolutely refuse all intercourse 
with foreign states, a principle acted upon by Egypt in 
ancient, and China and Japan ^ in modern times.^ Since, then, 
says Vattel, a nation cannot have a natural right to sell its 
merchandises to another that is unwilling to purchase them, 
if it has only an imperfect right to buy what it wants of 
others, if it belongs only to these last to judge whether it be 
proper for them to sell or not, and, in short, if commerce 
consist in mutually buying and selling all sorts of com- 
modities, it is evident that it depends on the will of any 
nation to carry on a commerce with each other, or to let it 
alone. If it is willing to allow this to one, it depends on 
the nation to permit it, under such conditions as it shall think 
proper. For in permitting another nation to trade with it, 
it grants that other a right, and every one is at liberty to 
aflSx what conditions he pleases to a right he freely grants.^ 

>5> IZ. When a state has announced its purpose to suspend 
all intercourse with foreigners, other states have no right to 



but see, that the detention and examination of American Tessels by Biitish 
cruisers has already led to consequences, — and fear that, if continued, it 
wMd still lead to further consequences, — highly injurious to the lawful 
commerce of the United States." 

' Under no circumstances is a stranger permitted to land in any part of 
Japan. To anchor in any port of the empire except Nagasaki, where the 
Dutch have a fort, exposes a foreign vessel to destruction. So cautiously 
and strictly does the Japanese government enforce its peculiar policy, that 
natives of the country, shipwrecked abroad, are not permitted to return 
home, save in a Dutch or Chinese vessel. A decree to that effect was trans- 
mitted to the European powers in the year 1843. 

2 Puff. b. iv. c. 5, § 10 ; Vattel, b. i. c. 8, § 92-97 ; Marten's Summary 
of the Law of Nations, 146- 148 ; Chitty's Com. Law, 76-81. 

3 B. i. c. 8, § 93. 
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interfere with such policy. We are aware that the doctrine 
has latterly been avowed, and in quarters entitled to respect, 
that the absolute prohibition by a state of commerce with all 
the world, is not an act that can find any sanction in the 
law of nature or .the rights of sovereignty. It is said that a 
nation, besides the duties it owes to itself, owes duties neither 
few nor contracted, to all other nations. That among them 
is the duty of adding to the stock of general comfort and 
enjoyment, by permitting a free interchange of productions 
with all the world. This doctrine is as dangerous as spe- 
cious. It strikes a blow at the very foundations of national 
independence. It denies to a nation the right to judge (or 
rather it pronounces in advance that foreign powers are not 
bound to respect its judgment, if supposed to be adverse to 
their interests) whether a municipal measure is beneficial or 
injurious to itself, and to adopt or reject it at its pleasure. A 
state is organized for the conservation of its, own interests ; 
yet according to this doctrine, if other nations believe that 
its particular policy does not yield them the same comfort 
and enjoyment that a contrary policy would yield, they have 
the right to forcibly interpose and change that policy. Un- 
questionably, if, by withholding its productions in whole or 
part from the channels of trade, great calamities should fall 
on other nations, famine should threaten or ensue, the law of 
self-preservation, to which ordinary rules and maxims must 
yield, would justify even compulsory interference. But 
upon any other pretence, upon any loose notion of increas- 
ing the sum of human happiness, to force commerce upon any 
people, is a violation of the sacred rights of nations, incapa- 
ble of defence or justification, 

<§, 76. In December, 1807, our government, by the embargo 
act of that date, interdicted commerce with the whole world. 
A large and distinguished party in the country denied to 
Congress the power to enact a law of that character. They 
contended that the constitutional grant to regulate commerce, 
did not by any rational implication, empower Congress to 
destroy it, or put a stop to it altogether. But the judicial 
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department of the government determined otherwise.^ The 
power was exercised, and its exercise sanctioned. Other 
nations, particularly Great Britain, against whom the legisla- 
tion of Congress was specially directed, did not question the 
right of the United States, under the international code, to 
suspend as they did suspend, without "distinction as to 
nation or limit as to time," their commercial intercourse with 
the whole world. It will be seen, from the correspondence 
of our Minister, Mr. Pinkney, with Mr. Canning, who was 
then Secretary of State for Foreign Affairs, that England 
disclaimed all pretension to intermeddle with the municipal 
regulations of a foreign state, and declared that she had no 
right to make any complaint.^ The embargo act was a 
temporary policy, designed to accomplish a particular object. 
But the principle on which it was founded is a universal one, 
applicable to the permanent policy of Japan, and not at all 
affected by the extent of its exercise. 



1 The United States v. The Brigantine William ; 2 Hall's Law Journal, 
255. 

2 Mr. Canning's letter to Mr. Pinkney, Sept. 23, 1808. 
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CHAPTER III. 



OP THE TITLE TO MEKCHANT SHIPS. 

<§> 77. When we consider the innumerable benefits that 
flow from the mutual intercourse of mankind, the diffusion 
among barbarous nations of Christianity and civilization, and 
how vastly increased are the comfort and happiness of every 
region of the globe, by the interchange of the diversified 
productions peculiar to each, it will be readily admitted that 
the agent by which these beneficent results are accomplished, 
rises superior in importance to every other work which 
human skill or power, in any age or era of the world, has 
ever produced. 

§ 78. The ship unites the dissevered land, is the grand 
mean of commerce, of exploration and settlement ; it " invi- 
gorates the springs of national industry," and is alike poten- 
tial in peace and war. Hence, the encouragement of navi- 
gation has been the established policy of commercial states, 
in all ages of the world. 

<^ 79. In the following chapter, it is proposed to state, with 
all practicable brevity, the principles of law that relate to 
the property of ships. There will be no occasion, in this 
connection, to examine the various acts of Congress, known 
as the Registry acts. Those acts have not, in any degree, 
changed the common law, as to the manner of transferring 
this species of property. To entitle ships to be registered, 
and to be deemed ships of the United States, with the privi- 
leges and exemptions of such ships, it is necessary that the 
transfer should be made according to the forms prescribed in 
the registry acts. But the acts do not declare any other 
transfer void and illegal, but simply deny to ships transferred 
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in any other manner, the privileges of ships of the United 
States, and deem them alien or foreign ships. In this respect, 
our acts differ from the English registry acts, which declare 
that all transfers, or agreements of transfers, which do not 
comply wfth thil forms therein prescribed, shall be utterly 
void to all intents and purposes whatsoever.^ 

■^ 80. It will be our endeavor, therefore, to point out the 
modes of acquiring a valid title to ships, without any reference 
to the privileges secured to them, upon the observance of 
particular forms of transfer, by special legislation. 

"5> 81. The property of a ship may be acquired by building 
it, by inheritance, by deed of gift, by purchase, and by cap- 
ture followed with condemnation by a competent tribunal.^ 
The first three modes of acquisition will require no discus- 
sion. The principles of law that apply to the acquisition of 
other species of property from the same sources, are equally 
applicable to this, and are familiar to all. The two last 
modes of acquisition, it will be our object to consider, and 
under the following divisions. 

1. By purchase from the owner. 

2. By purchase from the master. 

3. By capture and condemnation. 

<§> 82. It should be observed as to the latter branch of our 
subject, that although the title to a ship is changed by a 
legal condemnation, yet it is the common practice to ascer- 
tain the value of a prize by a public sale. If the capture and 
condemnation are authorized by, and are in accordance with 
the law of nations, the title of the original owner is devested, 
and a subsequent purchaser acquires a valid property in the 
vessel, which the courts of all countries are bound to respect. 
In treating of this interesting and important branch of mari- 



1 Weston V. Penniman, 1 Mason, 306. 
8 Jacobsen's Sea Laws, p. S7. 
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time jurisprudence, it will not be expected, in a work of this 
character, that we should do more than to state briefly the 
general principles by which the lawfulness or unlawfulness 
of a capture ip adjudged. 

1. Title by Purchase from the Owner. 

<5> 83. The owner of property of any description, either 
by himself or his agent, may sell it whenever and to whom- 
soever he pleases, unless the law restrains his selling. The 
requisites of a valid sale of movable property generally are 
essential in the sale of a ship. There must be parties com- 
petent to contract, quid pro quo, and mutual consent. The 
consent of the buyer, however, must not be obtained by the 
wilful misrepresentation of the seller, and vice versa. If it 
is, the sale is not binding, and may be rescinded. 

^ 84. Moralists contend that a vendor is bound in foro 
conscienticB to disclose to the vendee the faults or defects of 
the thing sold.^ But the rule of law is opposed to the rule 
of morals as laid down by those writers. Defects, equally 
open to both parties, and which might be discovered by 
vigilance and care, need not be disclosed.^ The law comes 
to the relief of the provident, not to the improvident pur- 
chaser. Vigilantibus, non dormientibus jura subveniunt. 
The maxim is, caveat emptor, and where there is no false 
representation or means used to conceal defects or mislead 
the vendee, the sale is a valid one, and cannot be disturbed. 
Even a warranty is not binding when the fault is obvious ; 



1 GiotiuS) De Jure, B. et pp. 1, 3, c. 12, s. 9 ; Paley's Moral Philosophy, 
chap. vii. The Roman Law required the vendor to declare all the faults 
known to him, and even held him responsible for those of vyhioh he vras igno- 
rant. But the general doctrine veas qualified by holding, that if the defects 
of the thing sold vpere evident, or the buyer might have known them by 
proper precaution, he could not obtain any relief against the vendor. The 
rule of the civil law also was simplex commendatio non obligat. 

s Story's Commentaries on Equity, vol. i. sects. 149-212. 
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as in the case of a horse warranted to be sound, with a visi- 
ble defect ; or of a house, without a roof or windows, war- 
ranted as in perfect repair.^ 



1 Dyer v. Hargrave, 10 Vesey's R. 507 ; Schnyfer v. Russ, 2 Gaines's R. 
203. Upon the question whether the intelligence of extrinsic circumstances 
which may influence the price of a commodity, and which is exclusively 
within the knowledge of the vendee, ought to be disclosed by him to the 
vendor, we have the judgment of the Supreme Court of the United States, 
in the celebrated case of Laidlaw v. Organ, 2 Wheat. R. 178, It was there 
held that a vendee, under such circumstances, is' not bound to communicate 
the intelligence he possesses. It would be difficult, it was said, to circum'- 
scribe the contrary doctrine within proper limits, when the means of intelli- 
gence are eq.ually accessible to both parties. But at the same time each 
party must take care not to say or do any thing tending to impose on the 
other. The theory of the civil law, it seems, is different. In interested con- 
tlacts, says Pothier, among which is the contract of sale, good faith not only 
forbids the assertion of falsehood, but also all reservation concerning that 
which the person with whom we contract has an interest in knowing, touch- 
ing the thing which is the object of the contract. The reason is that equity 
and justice in these contracts consists in equality. It is evident that any re- 
servation by one of the contracting parties, concerning any circumstance which 
the other has an interest in knowing, touchiiig the object of the contract, is 
fatal to this equality ; for the moment the one acquires a knowledge of this 
object superior to the other, he has an advantage over the other in contract- 
ing ; he knows better what he is doing than the other, and, consequently, 
equa:lity is' nb longer found in the contract. In applying these principles to 
the contract of sale, it follows that the vendor is obliged to disclose every 
circumstance within his knowledge touching the thing which the vendee has 
an interest in knowing, and that he sins against that good faith which ought 
to reign in this contract, if he conceals any such circumstance from him. 
Vide the 2d vol. of Wheaton's R. 185 ; where is inserted in a note, by the 
learned reporter, a translation of that part of Pothier's work, De Venie, which 
relates to the question decided in Laidlaw v. Organ. See also the case of 
Frazier v. Gervaisj 1 Walker's Miss. Rep. 72, where the decision proceeded 
upon a principle directly opposed to that laid down in Laidlaw v. Organ. It 
should be observed that Pothier, after stating the principles established by 
the Roman jurisconsults, concludes with the remark that this question, 
(namely, as to the obligation of the vendor, to disclose to the vendee his 
knowledge of extrinsic circumstances, touching the thing sold,) only concerns 
the forum of conscience ; for there can be no doubt that in the civil forum, 
the demand of a vendee cannot be listened to, who complains that the vendor 
has not disclosed to him all the extrinsic circumstances relative to the thing 
sold, whatever interest the vendee might have in knowing them. Vide 
Matthews v. Bliss, 22 Pick. 48. 
MAK. 6 
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"^ 85. If there is a latent defect in the subject of the sale, 
known to the vendor, but which the vendee could not by 
any attention possibly discover, the seller is bound to disclose 
it.i It is only when there is or may be equality of know- 
ledge that he is free from this obligation. Sdentia enim utrin- 
que par pares facit contrahentes. 

The Sale of a Ship with all Faults. 

^ 86. In the case of Mellesh v. Motteaux,^ the first count 
of the declaration stated, that in consideration the plaintiff 
would buy of the defendants a brig, together with all the 
rigging, &c. belonging thereto ; the defendants undertook and 
promised the plaintiff that the brig was free from all latent 
and concealed defects. The count then stated that she was 
not free from latent and concealed defects, and that the 
defendants at the time o/ the promise well knew the same. 

"^i 87. It was proved that the plaintiff bought the brig 
"with all faults" and not a word was said at the time as to 
her coiidition ; but that on examination and taking out the 
ballast, it was discovered that twenty-two of her futtocks 
were broken, and that had she gone to sea in that condition, 
her destruction would have been the inevitable consequence. 
That this was a latent defect, which it was impossible for 
any person to have discovered, in the state the ship was at 
the time of the purchase, and that the defendants knew 
of it. 

■§> 88. It was insisted for the seller, that this was a case 
where the rule caveat emptor applied ; that the plaintiff 
bought the brig for better, for worse, and must be held to 
his bargain. But Lord Kenyon said, that there are certain 
moral duties, which philosophers have called duties of imper- 

1 Mellesh v. Motteaux, Peak's Cases, 115 ; 2 Kent's Comm. 482, 6th ed. ; 
1 Sugden on Vendors, 389, 6ih Am. ed. Springfield. 

2 Peak's Cases, 115, 
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feet obligation, such as benevolence to the poor, and many 
others, which courts of law do not enforce. But in contracts 
of all kinds, it is of the highest importance that courts of 
law should compel the observance of honesty and good faith. 
This was a latent defect, which the plaintiff could not, by 
any attention w;hatever, possibly discover, and which the 
defendants knowing of, ought to have disclosed to the plain- 
tiff. The terms to which the plaintiff acceded, of taking 
the ship with all. faults and without warranty, must be 
* understood to relate only to those faults which the plaintiff 
could have discovered, or which the seller was unacquainted 
with. 

"^ 89. In the subsequent case of Baglehole v. Walters ^ the 
same point arose before Lord Ellenborough. The plaintiff 
relied upon the decision in Mellesh v. Motteaux. But Lord 
Ellenborough said that he could not subscribe to the doctrine 
of that case, although he felt the greatest respect for the 
authority of, the judge by whom it was decided. When an 
article is sold "vAth all faults," he thought it was quite 
immaterial how many belonged to it within the knowledge 
of the seller, unless he used some artifice to disguise them, 
and to prevent their being discovered by the purchaser. The 
very object of introducing sucl; a stipulation is, to put the 
purchaser on his guard, and to throw upon him the burden 
of examining all faults, both secret and apparent. A man 
may be possessed of a horse he knows to have many faults, 
and wish to get rid of him for whatever sum he would fetch. 
He desires his servant to dispose of him, and instead of giv- 
ing a warranty of soundness, to sell him with all faults. 
Having thus laboriously freed, himself from responsibility, 
is he to be liable .if it be afterwards discovered that the horse 
was unsound? . Why did not the purchaser examine him in 
the market when exposed for sale ? By acceding to buy the 
horse with all faults he takes upon himself the risk of latent 



1 3 Camp. N. P. Bep. 154. 
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or secret faults, and calculates accordingly the price which 
he gives. It would be most inconvenient and unjust if men 
could not, by using the strongest terms which the language 
affords, obviate disputes concerning the quality of the goods 
which they sell. In a contract such as this, he thought there 
was no fraud, unless the seller, by positive means, renders it 
impossible for the purchaser to detect latent faults, and he 
made no doubt that this would be held as law when the 
question should come to be deliberately discussed in any 
court of justice. 

The Sale of a Ship with all Faults, and Fraud appears in 
the concealment of Defects. 

4. 90. The case of Schneider v. Heath ^ was an action for 
money had and received, to recover back the deposit paid 
upon the purchase of a ship, on the ground of misrepresent^^ 
ation and fraud on the part of the vendor. The particular 
stated amongst other things, that the hull -vras nearly as good 
as when launched. And after stating where she was to be 
seen, added, "with all faults as they now lie." Then foU 
lowed an inventory of the stores, to which the following 
declaration was adde^ : " The vessel and her stores to be 
taken with all faults as they now lie, without any allowance 
for weight, length, quality, or any defect whatsoever." The 
vendee having taken possession of the ship, sent her to a 
shipwright's to be examined. Here it was found that her 
bottom was worm-eaten, her keel broken, that she was quite 
unseaworthy, and that she did not by any means correspond 
with the description in the particular. He thereupon refused 
to complete the purchase, and demanded back his deposit. 

It appeared in evidence, that the ship belonged to a club 
of underwriters, to whom she had been abandoned, and on 
whose account she was sold ; that the state of her bottom 
and her keel must have been known to the agents employed 



1 3 Camp. N. P. Rep. 506. 
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; 
to conduct the sale, and that the captain, when the ship was 
advertised for sale, took her from the ways on which she 
lay, and where the state of her bottom and her keel might 
easily have been discovered, and kept her constantly, afloat, 
so that these defects were completely concealed by the water. 
The person who had framed the particular, stated, that he 
had inserted the description of the vessel without having 
examined her. 

It was contended for the defendant that the action could 
not be maintained, as the ship and her stores, according to 
the particular, were to be taken with all faults. These words 
put the purchaser on his guard, and threw upon him the risk 
of all faults, latent and apparent, known and unknown. It 
was the duty of the plaintiff, to have examined the ship's 
bottom and the state of her keel before the sale. The vend- 
ors had introduced words to obviate all subsequent disputes, 
and the plaintiff could not now come and complain of his 
own negligence. 

Mansfield, C. J. The words are very large to exclude the 
buyer from calling upon the seller for any defect in the thing 
sold ; but if the seller was guilty of any positive fraud in the 
sale, these words will not protect him. There might be 
such fraud, either in a false representation, or in using means 
to conceal some defect,. I think, the particular is evidence 
here by, way of representation. That states the hull to be 
nearly as good as when launched, and that the vessel required 
a most trifling outfit. Now, is this true or false ? If false, it 
is a fraud which vitiates the contract. What was the fact ? 
The hull was worm-eaten, the keel was broken, and the ship 
could not be rendered seaworthy without a most expensive 
outfit. The agent tells us he framed this particular without 
knowing any thing of the matter. But it signifies nothing, 
whether a man represents a thing to be different from what 
he knows it to be, or whether he makes a representation 
which he does not know at the time to be true or false, if in 
point of fact it turns out to be false. But besides this, it 
appears here that means were taken fraudulently to conceal 
the defect in the ship's bottom. These must have been 
6* 
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known to the captain, who is to be considered the agent of 
the owners ; and he, evidently to prevent their being dis- 
covered by persons disposed to bjd for her, removed her from 
the ways .where she lay dry, and kept her afloat in the dock, 
till the sale was over. Therefore, consistently with the 
decided cases upon this subject, I am of opinion that the 
plaintiff is entitled to recover back his deposit,. 

■Ji 91. It will be perceived, that the ground on which 
Mansfield, C, J. proceeded in this case was twofold ; namely, 
that there was fraud in the representation ma,d9, and in the 
action which followed. The representation was fc^lse in fact, 
but believed to be true, or rather was not known to be false. 
The fraudulent act, was, the employment of means to prevent 
the purchaser from discovering the faults of the ship. Upon 
the latter ground, there can be no doubt that the plaintiff was 
entitled to recover. But upon the former, the question is 
open to controversy. The broad proposition that a repre- 
sentation not known at the time to be true or false, but 
which turns out to be false, is equedly fraudulent in law, as 
wilful falsehood, is not so readily admitted. An action on 
the case for deceit, could not be maintained upon such a 
representation. Because the ground of deceit is disposed of, 
when the falsity of the representation is found by the jury, 
to have been unknown to the defendant. Thus, in the case 
of Dyerv. Lewis,i where it appeared that the defendant sold 
a schooner, and in the bill of sale described her as of certain 
dimensions and burden, when in truth she was of less 
dimensions and burden, it was held by the Supreme Court 
of Massachusetts, that the purchaser could not maintain an 
action of the case against the seller, as for a false affirmation 
and promise, and upon the ground that there was no evi- 
dence that the defendant knew of the difference in the ad- 
measurement, or that his affirmation to the plaintiff respect- 
ing the same, was untrue. Whether a representation of the 



1 7 Mass. 284, 
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character we are considering, would, In any case, amount to 
a warranty, is a grave question, '' where great names militate 
against each other, where reason is perplexed, and an appeal 
to authorities only thickens the confusion. For high and 
reverend authorities lift up their heads on both sides, and 
there is no sure footing in the middle," Waiving the point 
for the present, I shall endeavor, in another part of this chap- 
ter, to state the common-law doctrine upon this subject, and 
without offending the reader by any lengthy citation of the 
decisions which have innovated upon its ancient strict- 
ness.^ 



The Sale of a Shi^f and Fraud appears in the misrepresent- 
ation of a material Fact. 

<§i 92. The decision in the following case, it will be ob- 
served, did not turn upon the concealment of defects, but 



1 Vide infra. In Freeman v. Baker, 5 Barn, and Adol. 797, one count 
was in case for deceit in an alleged false representation in a bargain for 
the sale of a ship — the defendant having represented to the plaintiff that 
the ship was a copper-fastened ship. The jury found specially, that the 
vessel was not copper-fastened, but they found further that there was no evi- 
dence that the defendant knew the representation to b^ false, and that there 
was no concealment on his part. Parke, J., in the opinion given by him, 
says, " the question of deceit was disposed of by the'jury, when they found 
that the defect in the ship was unknown to the defendant." He adds, 
' ' Pollhill V. Walter, 3 Bai;n. and Adol. 114, only decides that if a person states 
what he knows to be untrue, and induces another to act upon it, to his preju- 
dice, a fraud in law is committed. That case was decided on the authority 
of Foster v. Charles, 6 Bing. 396, and in both eases, the party making the 
representation knew it to be false." The great and leading principle of law, 
applicable to cases of deceit, is, that to charge a party in damages for a false 
representation, it must appear that it was made with a fraudulent intent, or 
was a wilful falsehood. But when the party makes a bare representation, 
it is necessary to aver and prove, that he knew the representation to he false. 
For a representation false in fact, but believed to be true, carries with it no 
responsibility, and does not afford a ground of action. But it seems that an 
unqualified representation by a vendor, as of his ovm knpwledge, which he 
does not know to be either true or false, but which turns out to be fklse, has 
all the elements and draws with it all the consequences of a fraudulent repre- 
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upon the misrepresentation of a material fact. The ship 
Beaufort was registered and advertised for sale as built in 
1816. The purchaser bought her upon the terms stated in 
the registry and inventory. The latter contained this clausef 
" the ship and stores to be taken with all faults as they now. 
are." It appeared that the value of the ship depended on 
her age, and that she was not built in 1816, but in 1815, 
when she was completed and launched. An action on the 
case was brought, to recover damages for the deceit. . The 
third count in the declaration, (the other counts were for mis- 
representation of the quality of the materials of the ship,) 
alleged the deceit to consist in the misrepresentation that 
the ship had been built in 1816, whereas, in truth and in 
fact, the said ship had not been built in that year, but in 
1815. It was contended for the defendant, in answer to this 
case, that the variation as to the time of building the ship 
was not material, particularly since the plaintiffs had pur- 
chased the ship as she was with all defects. Abbott, Lord 
C. J., was of opinion that on the evidence, the plaintiff was 
entitled to a verdict independently of any consideration as to 
the quality of the materials. The contract represented the 
vessel to have been built in 1816, but she had, in fact, been 
launched in the year before. She had therefore been pur- 
chased by the plaintiffs, who depended upon a false repre- 
sentation thus held out to them. One of the witnesses had 
said that if he had known that the ship had been built in 
the year 1815 he should have put a different valuation upon 
her. A person ought either to be silent or to speak the truth, 
and in case he spoke at all was bound to disclose the real 
fact.i 



septation. = Hazard v. Irwin, 18 Pick. 95 ; Stone u. Denney, 4 Met. 151 ; 
Vide Collins v. Evans, 8 Jurist, 346 ; Neely v. Lock, 8 Car. and P. 527 ; 
Haycroft v. Creasy, 2 East, 92 ; Moens v. Heyworth, 10 M. and W. 147 ; 
Ormrodi). Huth, 14 M. and W. 651 ; 1 Smith's Leading Cases, 188. 

1 Fletcher v. Bowsher, 2 Stark. 559. S. C. 3 Common Law R. 475. 
However true it may be in morals, that " a person ought either to be 
silent or to speak the truth, and in case he speaks at all, is bound to 
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"§> 93. In the case of Pickering v. Dowson^ it was held, 
that if a repreisentation be made upon a sale, of the quality 
of the thing sold, with full opportunity for the purchaser to 
inspect and examine the truth of the representation, and a 
contract of sale be afterwards reduced into writing, in which 
that representg,tion is not embodied, no action for deceit lies 
against the vendor on the ground that the article sold is not 
answerable to that description. It will be perceived that the 
opinion of Gibbs, C J, proceeded on the ground that it was 
immaterial what might be the char&cter of the representation. 
He held, that if a man brought him a horse, and made any 
repres&ritation wfi,at?ver of his quality and soundness, and 
afterwards they agreed jn writing for the purchase of the 
horse, that shortened and corrected the representations, and 
whatsoever terms were not contained in the contract would 
not bind the selley, But the learned judge agreed, that fraud 
would not be done away by the contract. The real fact, 
however, was, that in Pickering v. Dowson, there was no 
fraud and no representation. The sellers had bought the 
ship upon a representation, which they showed to the buyer, 
not as their representation, but as the one made to themj and 
which they had no reason to doubt, and they at the game 
time gave to the buyer the fullest opportunity to examine the 
ship, of who^e condition they krjew nothing, 



disclose the Jeal fact,'' this doctrine does not fully express the rule of law. 
A vendor may not know whether his statement be true or false. Yet if he 
honestly believe? it to he true, although it turns Qut to be false, it carries 
with it no responsibility, and does not afford a ground of action. In order to 
that, fraud must concur with the false statement. Collins v. Evans, 8 Jurist, 
346. His lordship in this case, (Fletcher v. Bowsher,) undoubtedly, in the 
remark we have quoted, intended merely to say, that a person kuowing the 
reQlfact, was bound, if Ije spoke at all, to disclose it. The remark, although 
a general one, must be considered with reference to the particular case, 
where the fact was of such a character that the defendant must necessarily 
have known it, and hence deluded the plaintiff into the purchase of his ship 
by a fraudulent representation. 
1 4 Taunt. 778. 
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4> 94. As this is an important case, and put at rest in 
Westminster Hall, the question: as to the meaning of the 
condition " with all faults," the learned reader will require 
no apology for my reciting at length the facts upon which 
the judgment was founded, together with the respective 
opinions of the learned members of the Court. 

{i 95. Pickering v. Dowson was an action of the case for 
deceit in the sale of a ship. The first count in the declara-' 
tion, set forth that the defendants were possessed of a ship 
called the Margaret ; and well knowing that she was rotten, 
ruinous, out of repair, unseaworthy, and in great decay in 
her timbers, and in a bad state and condition, did, i\,everthe- 
less, falsely, fraudulently, and deceitfully warrant her to be 
copper-fastened, and to have undergone a thorough repair in 
the month of March then last past, and that she might at that 
time be sent to sea at a very trifling expense, and that she 
was then lying in the London dock, where she had just dis- 
charged a cargo from Rio de Janeiro in excellent condition, 
and did, by means of that false, fraudulent, and deceitful 
warranty, induce the plaintiffs to buy of the defendants the 
said ship, with divers stores thereto belonging, for the price 
of £4200, and did falsely, fraudulently, and deceitfully sell 
the said ship and stores to the said plaintiffs for that price, 
whereas in truth, the ship, at the time of the warranty and 
sale was not copper-fastened, and had not undergone a tho- 
rough repair in March then last past, and had not discharged 
a cargo from Rio de Janeiro in excellent condition, but on 
the contrary thereof, at the time of the sale and making of 
the warranty, was rotten, and in great decay in her timbers, 
and out of repair, unseaworthy, and in a bad state and con- 
dition ; and by reason of such the unsound, decayed, and 
leaky state and condition of the ship in her' voyage from 
Rio de Janeiro, her cargo had been and was in the course of 
that voyage greatly wetted, damaged, spoiled, and destroyed, 
and so, the plaintiffs averred, that the defendants falsely and 
fraudulently deceived them, the plaintiffs, and they averred 
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a special damage. There were three other counts of similar 
character. 

At the trial, it was proved that the defendants in January, 
1809, had purchased the ship Margaret, previous to which 
sale an inventory had been circulated, containing the follow- 
ing description of her : ',' The remarkably fast-sailing ship 
Margaret, foreign built and free, square stern, figure-head, 
burden three hundred fifty-four tons register measurement, 
has two flush decks, copper-fastened and sheathed, was cop- 
pered and underwent a thorough repair in Messrs. Young, 
Wallis, and Hawfces's dock in March last, shifts without 
ballast and stows a large cargo, is completely found in sails, 
cordage, and other stores, and may be sent to sea at a very 
trifling expense — has capital heights for the transport ser- 
vice, and is well adapted for the St. Domingo or South 
American trade, now lying in the London dock, where she 
has just discharged a cargo from Rio de Janeiro in excellent 
condition, &c. — hull, masts, yards, standing and running 
rigging, with all faults, as they now lie without any allow- 
ance for weight, length, quality, or any defect whatever." 

When the defendants purchased the vessel, a copy of these 
particulars was delivered to them by the vendors. The 
defendants were preparing the vessel to go on a voyage to 
Demarara, had appointed a captain, and posted the vessel at 
Lloyd's for freight, when the plaintiffs applied to them to 
sell her. The defendants answered, that they would sell her 
if the plaintiffs would gi^e a competent price. In the course 
of the negotiation, the defendants permitted the plaintiffs to 
inspect the state of repair of the vessel, . which was then 
lying in a dock to receive repairs for the defendants' intended 
voyage, and the plaintiffs actually examined her. The de- 
fendants also permitted them to see the inventory, by which 
they, had themselves bought her, as before mentioned. 

At length the parties signed an agreement, the material 
parts of which are as follow : " January 20, 1809. W. D. 
Dowson, agent for W. T. Wood, sells, and Mr. Pickering for 
account of Messrs. Blades of Hull, buys the ship called the 
Margaret, foreign built, of the measurement of three hundred 
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fifty-four tons, or thereabouts, now lying in the London 
dock, for the sum of four thousand two hundred pounds. 
On paytoent,. the ship with ■<vhat belongs to her shall be 
deliXrered according to the inventory which has been exposed, 
but the said inventory shall be made good as to quantity 
only. The ship aftd stores shall be taken with all faults, in 
the condition they now lie, without any allowance for 
weights, lengths, qualities, or any defects whatever." 

On the 17th of February following, the parties executed 
bills of sale and completed the purchase. It has been sug- 
gested 1 that the printeid bill of sale was probably filled up, or 
the ordinary general form used. From this circumstance 
arose the plaintiff's failure in the suit, as will presently 
appear. The contract contained no representation whatever. 
A special bill of sale, reciting the inventory, with covenants 
of the truth of the representations, would have protected the 
rights of the plaintiffs. 

The plaintiffs pfoved that the ship was not copper-fastened, 
that the defendants knew she was leaky, that the defendants 
had, after their purchase, offered her to government to be 
employed in th6 transport service, and that the agents of 
government had rejected her. The plaintiffs made no com- 
plaint until after they had sent the vessel to sea, on a voyage 
to South America, in the course of which she became leaky, 
and was obliged to put into Lisbon to refit, after which she 
proceedeid on her voyage, and again proving leaky she 
returned to Lisbon, was surveyed ajad condemned as incapa- 
ble of the voy'age, sold by auction and broken up. 

Gibbs, J. was of opinion, tliat- the defendants were not in 
law liable in this action, and directed a nonsuit. 

On a motion to set aside the nonsuit it was contended that 
the whole inventory of the former sale Was delivered by the 
defendants to the plaintiffs as a representation of the state of 
the ship, which existed at the time of the sale to the plain- 
tiffs, and that the contract for the purchase being founded on 



Wifltinson on Shipping, p. 103, 
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that representation, and the representation having failed, with 
the knowledge of the defendants that when they made it, it 
was untrue, the plaintiffs were entitled to recover. The 
Stipulations in the contract that the ship and stores should be 
taken with all faults, without any allowance for weight, 
length, quality, or any other defect whatsoever, did not enable 
a seller to make with impunity a representation of facts 
which he knew to be false, or did not know to be true. In 
the case of Parkinson v. Lee, 3 East, 323, Lawrence, J. relied 
on the circumstance that there was no representation made 
by the defendants to the plaintiffs as to the goodness of the 
hops, to induce him to niake the purchase. Here, was a repre- 
sentation of facts, which were most important and proved 
false. The ship was not copper-fastened, she had not then 
lately undergone a thorough repair, nor had she delivered 
her last cargo as represented, in excellent condition, but to the 
knowledge of the defendants was leaky, and when she went 
to sea, she was found rotten. In the case of Mellish v. Mot- 
teaux, Lord Eenyon says, " with all faults," means with all 
faults unknown to the plaintiff. And this is the true con- 
struction. In Baglehole v. Walters, Lord Ellenborough cer- 
tainly does not agree to that ; but in the last case there .was 
no representation. Lord Ellenborough thought that when 
an article is sold with all faults, how many of them are 
known to the seller is immaterial. But where a ship is sold 
with all faults, and arts are used to put a purchaser off his 
guard, which is the case here, where representations were 
made that induced the plaintiffs to believe this was a per- 
fectly safe ship to be sent to sea, the same doctrine does not 
hold. 

Heath, J.' If I could harbor any doubt on the question, I 
would grant a rule wisi. The defendant had recently pur- 
chased a ship, and intended to send her to the West Indies. 
The plaintiff applies' to him to sell the ship, the defendant 
states to him, " Here is what I bought it for from the former 
vendor ; " he sells it to him by a contract containing no repre- 
sentation whatsoever. It is in vain to reduce a contract to 
writing, if you may afterwards refer to all that has passed 

MAB. 7 
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by parol. The meaning of selling " with all faults " is, that 
the purchaser shall make use of his eyes and understanding 
to discover what faults there are. I admit the vendor is not 
to make use of any fraud or practice to conceal faults ; I 
think the representation is none ; it is the mere delivering 
over of a paper which the defendants received from the 
former vendor. With respect to the doctnne, I adhere to 
that of Lord Ellenborough in Baglehole v. Walters, without 
any difficulty. I subscribe to the doctrine of the Digest, but 
this is not an obscure or insidious contract, but plain and 
simple. 

Chambre, J. I am of the same opinion. When there is a 
written agreement, and no difficulty as to the meaning, it is 
dangerous to depart from it without evidence of fraud. 
Where there is such, the courts of law will interfere ; here I 
see none. That the defendants did not know the faults is 
manifest from the use they meant to make of the vessel. 
They deliver over all the papers. The party, after an 
inspection, agrees to purchase it with all its faults. There 
is no evidence of -any fraud at all, and under such circum- 
stances, after examination had, and a contract made in 
writing, which is made to bind the parties, it cannot be per- 
mitted that because the state of it turns out to be different 
from what was expected, the whole shall at a future time be 
rescinded. It would put an end to all contracts. 

Gibbs, J. Lord Kenyon certainly did, in the case of Hel- 
lish V. Motteaux, receive some such evidence as that which 
has now been referred to ; but that case has since been 
expressly overruled in a subsequent nisi prius case in Camp- 
bell, and that decision has never been questioned at the bar. 
The ground on which that case ultimately went, was that 
the one party covered the defects so that the other could not 
see them. But the evidence did not support the suggestion ; 
and I remember the case of the sale of a house in South 
Audley Square, where the seller, being conscious of a defect 
in a main wall, plastered it up and papered it over, and it 
was held that as the vendor had expressly concealed it, the 
purchaser might recover ; but in this case the plaintiffs did 
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not, in their opening, state any concealment. This is a case 
regarding property of considerable value, but that i|s no 
reason for interfering to put the parties to further expense, 
unless there is a rational ground of doubt. What are the 
facts of this case? The defendants had very recently pur- 
chased this ship under an inventory delivered to them, at the 
head of . which was a representation from those of whom 
they purchased. They were about to send this ship to the 
West Indies, and had actually appointed a captain. The 
plaintiffs apply to them to know if they will sell their ship ; 
the answer is, Yes, if we get our price. The plaintiffs 
and several others are permitted to go and examine the ship 
throughout. After this the old inventory is handed over, in 
which they see how the former vendors described her, but 
the defendants do not repeat that as their present representa- 
tion of her, and the parties have full liberty to examine 
her. They then come to an understanding, and reduce the 
contract to writing. By that alone they are afterwards 
to be bound, unless some fraud can be shown. Even if 
there had been a representation, it would not have availed. I 
hold, that if a man brings me a horse, and makes any repre- 
sentation whatever of his quality and soundness, and after- 
wards we agree in writing for the purchase of the horse, 
that shortens and corrects the representations, and whatever 
terms are not contained in the contract, do not bind the seller, 
and must be struck out of the case. In this case, if there 
had been any fraud, I agree it would not have been done 
away by the contract ; but in this case, there is no evidence 
of any fraud at all. The ship is afterwards conveyed by a 
bill of sale. That contains no warranty. I thought at the 
trial, and still think, that the parties were not at liberty 
to show any representation made by the seller, unless they 
could show that by some fraud the defendants prevented the 
plaintiffs from discovering a fault which they knew to exist. 
I think on these grounds, the Court must refuse the motion ; 
but I go further, and think, that as to the evidence of the 
representation, and as affecting the conduct of the defend- 
ants, the defendants only handed over the inventory for the 
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sake of the plaintiffs' seeing the several articles which were 
to be sdld with the ship, and not even with a view to show 
them what had been the representation made to themselves; 
That, however, was not the ground on which I went at nisi 
prius, where I ptocfeeded upon the ground that after the 
written contract was made, parol evidence could not be 
admitted of former representations unless there were proof 
of such fraud as I have described. 

§ 96. Mr. Sugden, in his learned and valuable work on 
Vendors, after expressing his apprdva;l of the doctrine settled 
by the case of Pickering v. Dowson, proceeds to say, that it 
seems hardly to meet the case before Lord Kenyon, where 
the seller knew of th-e defect and did not disclose it, although 
he also knew that the purchaser could not, by any attention 
whatever, possibly discover it. In such a case no artifice 
need be resorted to by the seller, to conceal the defect from 
the purchaser, and yet the man who sells such a suljject with 
all its faults, without disclosing the concealed one, seems 
only, in a moral view, oil a level with him who, making 
a similar sale of a subject where a defect might by dili- 
gence be disdovered, resorts to artifice to prevent the pur- 
chaser from coming to a knowledge of it. The question is 
not of more or less of turpitude, but whether in either case 
a fraud has not been committed. The rule is not that the 
seller may use his skill to conceal, and that the purchaser is 
to exercise his to discover, the defects. The distinction there- 
fore is but a thin one, between a man who has plastered over 
a rent in the main wall and papered it over, and then sells 
subject to all faults, knowing that the purchaser cannot diis- 
cover this fatal one which he does not point out, and a man 
who, knowing that the defect is thus concealed, sells the 
estate with all its faults without disclosing this, which he 
knows cannot be discovered. In either case the purchaser is 
deceived. In the first case, no doubt, the seller by his act 
hides the defect, but there is no positive fraud in doing so, 
the fraud is committed, or at least consummated, when the 
seller by his silence induces the purchaser to buy without 
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the means of knowledge. Now in this respect, the sellers 
in the two cases are upon a par, for each is aware that the 
defect is hid, and each is silent. Can it, in point of honesty, 
matter that the one covered the , defect, and that the other 
only knew that it had been covered.^ 

>§> 97. This reasoning seems conclusive. But it matters 
little in the practical operation of the rule, whether the doc- 
trine of Lord Kenyon in Mellish ». Motteaux prevails, or 
that of Lord Ellenborough in Baglehole i;. Walters. For in 
the former case, the seller knowing his legal obligations, 
would disclose those defects which the purchaser could by no 
attention whatever possibly discover, and submit to the con- 
sequent diminution of the price of the subject of the sale. 
Whilst in the latter case, the purchaser knowing that there 
might be defects, impossible to be discovered, and which the 
seller was not bound to disclose, would act accordingly, and 
pay less for the subject of his purchase, than it might other- 
wise, from its appearance, seem to be worth. 

The Sale of a copper-fastened Vessel. 

<§> 98. In Shepherd v. Kiin,® which was an action on the 
case for a breach of a warranty as to the character of a ship, 
it appeared that the advertisement for the sale of the ship 
described her as a " copper-fastened vessel," but these words 
were subjoined : " The vessel with her stores, as she now 
lies, to be taken with all faults, without allowance for any 
defects whatsoever." The description and stipulation were 
written on the same paper and together constituted the con- 
tract. It was shown at the trial that the ship "when sold 
was only partially copper-fastened, and that she was not 
what is called in the trade a copper-fastened vessel. It was 
also shown that the plaintiff, before he bought her, had full 



1 1 Sugden on Vendors, 392. 6th Am. ed. Springfield. 

2 5 B. and Aid. 240. 
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opportunity to examine her situation. Best, J. thought that 
the ship, not being a copper-fastened vessel, the plaintiff was 
entitled to a verdict, and directed the jury accordingly. A 
motion was made for a new trial. The case of Baglehole v. 
Walters was relied upon, but the motion was not granted. 
Per curiam. The meaning of the advertisement must be, 
that the seller will not be responsible for any faults which a 
copper-fastened ship may have. Suppose a silver service 
sold " with all faults," and it turns out tG be plated, can there 
be any doubt that the vendor would be liable ? " With all 
faults " must mean with all faults which it may have con- 
sistently with its being the thing described. Here the ship 
was not a copper-fastened ship at all, and therefore the ver- 
dict was right. 

<5> 99. In the case of Borrekins v. Bevan i Gibson, C. J., 
referred to Shepherd v. Kain, and condemned the principle it 
established. But unquestionably it is law both in this coun- 
try and England. It is an innovation upon the ancient 
strictness of the common law, but, like the implication of 
warranty, in a sale by sample, that the part exhibited fairly 
represents the quality and condition of the whole, it has be- 
come an established exception to the general rule. The 
defendant, Kain, was not held liable for any statement in the 
advertisement of the quality of the subject of the sale. He 
had protected himself against such liability, by an express 
condition, that he would be, answerable for no defect what- 
ever. But he was held to have warranted this, that the sub- 
ject of the salfi should be in fact the thing described, that is 
to say, a popper-fastened vessel. Or in other words, that the 
seller shouid deliver to the purchaser the article sold, and 
not a different article, although resembling it. The Chief 
Justice vindicates the common-law rule with evident ability, 
but the principle on which the learned court proceeded in 
Shepherd v. Kain, that the thing sold must correspond in 



3 Rawle's Rep. 23. 



CH. in.] OF THE TITLE TO MERCHANT SHIPS. 79 

kind, now constitutes a clear exception to the general doc- 
trine.^ 

<5> 100. The subsequent case of Freeman v. Baker ^ was a 
special action on the case. The first count stated that the 
defendants were possessed of the " Leslie Ogilby," which 
was not copper-fastened as they well knew, and yet the 
defendants falsely and deceitfully represented that the ship 
was copper-fastened, and thereby induced the plaintiff to 
purchase it, and falsely and deceitfully sold it as copper- 
fastened. The seventh count stated a warranty that she was 
a copper-fastened ship. The plaintiff's right, to recover in 
this action depended upon the question whether that which 
he termed the " inventory " was part of the contract or not. 
The plaintiff claimed that the " inventory " included the 
advertisement, and that the advertisement was fraudulent. 
But it was held, that the " inventory " alluded only to the 
stores of the ship, which by the terms of agreement were 
only " to be made good as to quantity." It will be perceived 
that this case differed from Shepherd v. Kain in this, that the 
advertisement of sale, although it described the ship as a 
copper-fastened ship, was not incorporated into the bill of 
sale and hence was held to form no part of it. The repre- 
sentation that the ship was copper-fastened was untrue, but 
the person making the representation was ignorant of its 
falsity and supposed it to be true. 

<5> 101. Where the advertisement of a ship is not incorpo- 



1 Vide Jennings v. Gratz, 3 Eawle's Kep. 168 ; Moses v. Mead, 1 Denio, 
178. 

2 Nev. and M. 446 ; S. C. 5 Car. and P. 475. It was stated by one of 
the witnesses in this case that by a coppei-fastened vessel, was meant that 
the bolts that go through the keel and keelson, stern-box, stern-port and 
stem, are made of copper, (probably as usually alloyed.) When these bolts 
are of iron, the voltaic action of the copper on the iron reduces their size 
and renders them incapable of holding together the planks. Vide Wilkin- 
son on Shipping, p. 91. 
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rated into the bill of sale, either actually or by sufficient 
words of reference, an action cannot be maintained upon it, 
upon the ground of a parol warranty. But, if the plaintiff's 
claim is founded on a deceit in the sale, the advertisement 
may be admitted as a circumstance tending to establish the 
fraud. In the former case, the contract itself is the evidence 
of its extent, and what rests in parol is extinguished by it.^ 
The written contract is conclusive. Parol evidence is inad- 
missible to vary its terms. But, if one of the parties has 
been induced to enter into it by the false and fraudulent 
representation of the other, it is competent to the former to 
prove this by evidence aliunde. Thus, where a written con- 
tract set forth the build and dimensions of a vessel, but 
omitted all mention of the materials of which she was built, 
her value depending on their quality and kind, the plaintiff, 
in an action on the case for a false representation, may give 
in evidence verbal statements and declarations made by the 
defendant, touching the materials, pending the negotiations 
for the purchase.® 

<§> 102. In the bargain and sale of an existing chattel, by 
which the property passes, the law does not, in the absence 
of fraud, imply any warranty of the good quality or condi- 
tion of the chattel so sold.^ The simple bargain and sale of 
a ship, therefore, does not imply any contract that she is 
then seaworthy or in a serviceable condition. But it does 
imply that the subject of the transfer exists in the character 
of a ship.* Hence, where a ship is sold whilst on a fo- 
reign voyage, and it turns out that on the day of the date of 
the bill of sale, she was aground, but still retained the form 
and structure of a ship, although incapable of being benefi- 



i Miimfoid V. M'Fheison, 1 Johns. 413, 

2 Wright V. Crookes, 2 Scott, N. R. 685. See also Van Ostrand v. Reed, 
1 Wend. 424. 

3 Parkinson v. Lee, 2 East, 313. 

4 Barr v. Gibson, 3 M. and W. 399. 
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cially employed as such, and although she is never got off 
nor comes to the use of the vendee, it is nevertheless a valid 
transfer, and the vendee must bear the loss.^ 

As to Representations respecting the Quality or Condition of 
the thing sold. 

■§. 103. To avoid litigation, arising from representations 
made by a vendor pending the sale of a ship, as to her con- 
dition, it becomes the parties to such sale, to have such 
statements as they understand and intend to be binding, 
distinctly and clearly expressed in the bill of sale. The 
common-law doctrine is, that in all cases, unless thiere be a 
warranty, or fraud, a vendor is not responsible, although the 
representation which he makes turns out to be false.^ There 
is a distinction between a representation and a warranty, and 
until the more riiodern decisionSj it was recognized and ob- 
served by the courts. A warranty means, any engagement, 
no matter in what Words expressed, by which the vendor 
takes upon himself the responsibility as to the nature of the 
article sold. But although to constitute a Warranty, said 
Gibson, C. J., in the case of M'Farland v. Newman,* re- 
quires no particular form of words, the naked averment of a 
fact is neither a warranty itself, nor evidence of it. In con- 
nection with other Circumstances, it certainly may be taken 
into consideration ; but the jury must be satisfied from the 
whole, that the vendor actually, and not constructively, con- 
sented- to be bound for the truth of his representation. 
Should he have used expressions fairly importing a willing- 
ness to be thus bound, it would furnish a reason to infer that 
he intentionally induced the vendee to treat on that basis ; 
but a naked affirmation is not to be dealt with as a warranty, 
merely because the vendee had gratuitously relied on it ; 



1 Barr v. Gibson, 3 M. and W. 399. 

2 Seixas v. "Wood, 2 Caines, E. 48 ; Sweet v. Colgate, 20 Johns. R. 204. 

3 9 Watts, Rep. 55. 
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for not to have exacted a direct engagement, had he desired 
to buy on the vendor's judgment, must be accounted an in- 
stance of folly. Testing the vendor's responsibility by these 
principles, justice will be done without driving him into the 
toils of an imaginary contract. 

<§i 104. The doctrine that a fair price implies a warranty of 
title, and also that an implied warranty arises, that the article 
is specifically that as which it is sold, is a wholesome one. It is 
founded on a principle, just in itself, and neither inconvenient 
nor injurious in its practical operation. But the tendency of the 
modern decisions, to follow the civil law, and to hold every 
representation of a vendor, as to the quality or condition of the 
chattel, which is the subject of the sale, as constituting of 
itself evidence for the jury of a warranty, is an innovation upon 
the common law, of very doubtful expediency. The two sys- 
tems of law are widely variant upon the whole subject of 
warranty. The civil law, said Bronson, J., in the case of Moses 
V. Mead,i implies a warranty where none in fact was made. 
The common law leaves men to make their own bargains. If 
the purchaser wants an undertaking that the goods are sound or 
merchantable, he asks for it, and then the vendor decides for 
himself whether he will make such a contract or let it alone. 
Under the civil law it is -not enough for the seller's protec- 
tion that he deals honestly, and does not warrant the goods ; 
but he must make an agreement that no agreement shall be 
implied against him. 

§ 105. We refer to the subject of warranty in this place, 
only with a view to the question, whether a representation, 
not knotijn at the time to be true or false, but which turns 
out to be false, is to be considered in itself as a warranty, or 
as furnishingjjer se evidence of a warranty. Until the case 
of Wood V. Smith,^ the authorities had gone no further than 



1 1 Denio's Rep. 378, 386. 

2 4 Cat. and P. 45. 
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to hold, that such representation must be submitted to the 
jury as evidence of a warranty. But in that case all pre- 
vious distinctions were disregarded, and it was boldly declared 
" that whatever a person represents is a warranty." . This 
doctrine is specious and commends itself by its apparent 
equity. It is said that when a vendor makes a representa- 
tion which he does not know to be either true or false, but 
which in fact is false, it may be, and in most cases, is, just as 
injurious as intentional falsehood, and that hence the law 
should afford the vendee an equally efficacious remedy. But 
to this view of the subject Chief Justice Gibson, in the case 
of M'Farland v. Newman,^ thus forcibly replies : " The 
common law doctrine is, that the sale of a chattel is followed 
by an implied warranty of title, and a right of action ex de- 
licto, for wilful misrepresentation of the quality, but the max- 
im caveat emptor Ais^osbs of all besides. Thus was the 
common law originally settled, and the current of decision 
ran smooth and clear in the channel thus marked out for it, 
from th%days of the Year-Books, till within a few years past, 
when it suddenly became turbid and agitated, and, as in the 
case of promises conjured up to elude the statute of limita- 
tions, it finally ran wild But a positive asser- 
tion of what he knew not to be either true or false, is as 
unconscionable, and might be as injurious, as an intentional 
falsehood ; and what is the vendee's remedy for it where the 
scienter cannot be proved? The fallacy of the question is, 
in assuming that he ought to have any remedy at all. The 
relation of buyer and seller, unlike that of cestui que trust, 
attorney and client, or guardian and ward, is not a confiden- 
tial one ; and if the buyer instead of exacting an explicit 
warranty, choses to rely on the bare opinion of one who 
knows no more about the matter than he does himself, he 
has himself to blame for it. If he will buy on the seller's 
responsibility, let him evince it by demanding the proper 
security ; else let him be taken to have bought on his own. 



1 9 Watts, Rep. 55. 
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He who is so simple as to contract without a specification of 
the terms is not a fit subject of judicial guardianship. Re- 
posing no confidence in each other, and dealing at arms- 
length, no more should be required of parties to a sale, than 
to use no falsehood, and to require more of them would put 
a stop to commerce itself in driving every one out of it by 
the terror of endless litigation. Yet such would be the ten- 
dency of the civil law scion which the judges have been 
laboring to ingraft on the common-law stock." ^ 



^ It should be remembered that his Honor is speaking of the sale of a thing 
accepted by the vendee after opportunity had to inspect and test it, and not 
of a sale in which he was necessarily compelled by the circumstances to 
deal on the faith of the vendor's description. Nor yet of a sale on the con- 
coction of which he was overreached by misrepresentation or trick. For the 
latter, he doubtless has his remedy ; but not by an action ex contractu, and 
therefore the vendor's motive can have no legitimate influence on the ques- 
tion of warranty. 

According to the common law, as formerly understood and administered, 
there was no implied warranty that the thing sold was merchantable or fit for the 
purpose declared. The maxim, caveat emptor, put the purchaseron bis guard, 
and if he did not choose to rely on his own opinion or senses, then he might 
demand an explicit warranty. But many of the modern cases have gone very 
far to relax the common-law rule. A disposition, however, now seems to be 
evinced, in many of the courts, to turn back the current of decision to its ori- 
ginal fountain. But it is to be feared that the attempt will meet with indiSer- 
entsuccess. When " the waters areonceout" it is a difficult task to restore 
and confine them within their native bed. Two cases, which we may be par- 
doned for citing somewhat at length, will show in vir hat respects the common 
law rule has been trenched upon, and how- far the tendency of the courts 
both in England and in this country has been to depart from its salutary 
strictness. The case of Gray v. Cox, 6 Dow. and Ryland, 200> was an ac- 
tion of assumpsit. The proof was, that the plaintiflTs had ordered of the 
defendants a certain quantity of copper sheathing, or copper plates, and paid 
a fair market price. The plates were affixed to the vessel by a shipwright, 
the plaintiffs themselves not having seen the copper, and the sUpwrightwho 
was employed for the purpose, did not discover it to be in any respect de- 
fective. Indeed it was agreed at the trial, that it was not possible to dis- 
cover from the appearance of the copper itself, that it was in any respect de- 
fective. The defendants were copper merchants, and not manufacturers. It 
appeared further in evidence, that upon the ship's return from her first 
voyage, after the copper was put on, a very considerable number of the plates 
were found to be corroded from the effects of the salt water, and were so full of 
holes as to render it absolutely necessary to take them off and to replace 
them by other plates, whereby, certainly, a considerable expense was in- 
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■^ 106. We cannot but think that the doctrine so clearly 
stated and so ably defended in M'Farland v. Newman is 



curred. At the trial Lord Chief Justice Abbott directed the jury, that if a 
person sold a commodity for a specific purpose, and with knowledge at the 
time of the sale that it was to be applied to that purpose, he must be under- 
stood, in point of law, to warrant that the commodity so sold should be rea- 
sonably fit and proper for the service for which it was sold, and under bis 
direction the jury found their verdict for the plaintiffs. A rule nisi was ob- 
tained for a new trial on the ground of misdirection. Cause was shown 
against the rule in the terra following ; but the court, on account of the 
general importance of the question, directed that the case should be reargued 
at a subsequent term. Judgment was delivered by Abbott, C. J. He said 
he was personally still strongly inclined to adhere to the opinion expressed 
at the trial, although his learned brothers were equally inclined to think that 
the opinion so expressed, was not warranted by law. The point, however, 
was not necessary to be decided ; for assuming that a person who sells a 
commodity for a specific purpose shall be understood by law, to undertake 
that it is reasonably fit and proper for that purpose, yet the plaintiffs have 
not declared upon a warranty of that nature, but upon a general and unquali- 
fied promise ; namely, that the goods should be good, sound, substantial, and 
serviceable. The court were unanimously of opinion that a warranty, or 
promise to that extent, and in those general and unqualified terms, does not 
arise, nor can be implied by law out of the circumstances of a sale like this, 
of a commodity with respect to which the defects were altogether unknown 
to the. sellers themselves. For these reasons the court were of opinion that 
his Lordship's direction at Nisi Prius was incorrect, and a new trial was 
granted. 

In the case of Jones v. Bright, 5 Bing. 533, the plaintiff, a ship-owner, 
sued the defendant, a manufacturer of copper, on an implied warranty, on a 
sale of copper for sheathing the plaintiff's vessel, that the capper was reason- 
ably fit and proper for the purpose for which it was sold. It appeared by 
the evidence, that, in consequence of some improper treatment in the manu- 
facture, by which the copper had imbibed too great a portion of oxygen, its 
decay was materially accelerated, it being thereby less capable of resisting 
the action of the salt water. Best, C. J., left it to the jury to say whether 
the decay of the sheathing were produced by intrinsic or extrinsic causes. 
The jury found that its decay arose from some intrinsic defect in the quality. 
The court, after argument in banc, held the defendant liable, and said that a 
person who sells goods, manufactured by himself, knowing the purpose for 
which they are to be used by the purchaser, impliedly/ warrants that they are 
reasonably fit and proper for that purpose, is answerable for latent defects, 
inasmuch as, being the maker, he has the means of ascertaining and of guard- 
ing against these defects, whereas the purchaser must necessarily be alto- 
MAR. 8 
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founded on the correct principle. And that the departures 
from it in the modern decisions, although recommended by 
an apparent equity, have increased the hardship they sought 
to obviate, and while affording relief perhaps in particular? 
cases, their tendency has been to open a fountain of vexa-" 
tious litigation. 

Of the Representations of an Agent. 

^ 107. Ships are frequently sold through the medium of 
an agent. In these instances it may be superfluous to 
observe, the agent is bound and coerced by the same princi- 
ples of law that are applicable to any case of pure agency. 
Being employed by the owner of the property, specially, in 
one single transaction, namely, to sell the ship, if he exceeds 
his special and limited authority, the principal is not bound 
by his acts. For it is the duty of the party dealing with 
such an agent, that is to say, a special agent, employed for a 
special purpose, to ascertain the extent of his authority, 
and if he do not, he must abide the consequences, unless 
indeed, the agent has been held out as possessing a more 
enlarged authority.^ 

<5> 108. If an agent, in negotiating a sale, although the 



gether ignorant of them. Park, J., in delivering his opinion said : " I enter- 
tain no opinion adverse to the character of the defendants, because the mis- 
chief may have happened by the oversight of those whom they employ ; but 
in the case itself I have no doubt, distinguishing as I do between the manu- 
facturer of the article and the mere seller." But it is not so evident that the 
other judges acknowledged such a distinction, and some of the American 
cases, which have gone as far as the English ones, have not recognized it. 
Chancellor Kent, after citing several of the American cases, says, (2 Com. 
480, note, 6th ed.,) "These last cases go quite as far at least as any 
of the English cases, and trench deeply upon the plain maxim of the common 
law, caveat emptor; and I cannot but think that the old rule, and the old de- 
cisions down to Seixas v. Wood, 2 Caines' Rep. 48, were the safest and 
wisest guides, and that the new doctrine, carried to this extent, will lead to 
much difficulty, and vexatious litigation in mercantile business." 
1 Smith's Mercantile Law, p. 59 ; Story on Agency, pp. 115, 116. 
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principal be perfectly guiltless, knowingly commit a fraud, 
not only is the contract void, but the principal is liable to an 
action. 1 The principal is responsible civilly, but the agent 
as a matter of tort. But when the agent, without the know- 
ledge of the principal, makes a representation false in fact, 
but not known to him to be so, in this case the contract is, 
not affected, although it should appear that the statement 
made by the agent was known to the principal to be false. 
The principal canitot be affected in the absence of fraud on 
his part by such a transaction. The important case of Corn- 
foot V. Fowke ^ will illustrate this position. . This was an 
action of assumpsit for the non-performance of an agreement 
to take a ready-furnished house. Plea, that the plaintiff 
caused and procured the defendant to enter into the agree- 
ment by means of fraud, covin, and misrepresentation of the 
plaintiff and others in collusion with hin^, on which issue 
was joined. It appeared at the trial that the plaintiff had 
employed one C. to let the house in question, and the defend- 
ant being in treaty with C. for taking it, asked him " if there 
was any objection to the house," to which he answered 
that there was not, and the defendant entered into and signed 
the agreement, but afterwards discovered that the adjoining 
house was a brothel, and on that ground declined to fulfil 
the contract. It appeared that the plaintiff knew of the 
existence of the brothel before, but C. the agent, did not. 
Held (Lord Abinger, C. B. dissentiente,) that it was not suffi- 
cient to support the plea, that the representation turned out 
to be untrue, but for that purpose it ought to have been 
proved to have been fraudulently made ; that, as the repre- 
sentation was not embodied in the contract, the contract 
could not be affected by it, unless it was a fraudulent repre- 
sentation, and that the knowledge of the plaintiff of the 
existence of the nuisance, and the representation of the agent 



1 Cornfoot v. Fowke, 6 M. & W. 359 ; Baron Park, Story on Asency, 
M13, 114. 
3 6 M. & W. 359. 
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that it did not exist, were not enough to constitute fraud, so 
as to support the plea. 

<^ 109. We have cited the case of Cornfoot v. Powke, in 
support of what we regard as the settled doctrine and, we 
may add, policy of the common law, but not without being 
aware of the subsequent case of Fuller v, Wilson ,i which 
may be considered, perhaps, as still leaving the question an 
unsettled and floating one in English jurisprudence. Fuller 
V. Wilson was an action on the case for a fraudulent repre- 
sentation on the sale of a house. The defendant being the 
owner of a house in the city of London, employed her 
attorney to put it in a course of being sold by auction. He de- 
scribed it to the auctioneer as being free from rates and taxes, 
and so it was stated in the printed particulars. The plaintiff 
bought the house, on that representation for £600. It was, 
in fact, subject to rates and taxes amounting to about £16, 
on a rent of £ 100, and would have been sold for no more 
than £470, if that representation had not been made. The 
plaintiff brought the action for this difference of price. The 
defendant had made no representation at all, and her attorney 
who made it did not know it to be false. On the author- 
ity of Cornfoot v. Fowke, Lord Denman, 0. J., nonsuited 
the plaintiff, giving him, however, leave to move to enter a 
verdict for £130. Leave was also reserved to turn the facts 
into a special verdict, which was accordingly done. A rule 
was obtained to enter a verdict for the plaintiff, and after 
argument it was held, that the plaintiff was entitled to 
recover the difference in value from the defendant ; Lord 
Denman, C. J., saying that whether there was moral fraud 
or not, if the purchaser was actually deceived in his bargain 
the law would relieve him from it. 

A writ of error was brought from the judgment of the 
dueen's Bench before the barons of the Exchequer and the 
judges of the Common Pleas, and it was reversed. The 



1 2 Gale & Dav. 460. 
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reversal was on some objection to the special verdict in the 
court below ; but there can be no doubt how the main ques- 
tion would have been disposed of, so far as the Exchequer 
Bench could have influenced the result, for three of the 
barons had concurred in the decision of Cornfoot v. Fowke, 
Lord Abinger, C. B., dissentiente.^ 



1 The cases cited in the text, with regard to the representations of an 
agent, are important, and the principle on which they proceed (vide Cornfoot 
V. Fowke) should be well understood. For there are a large class of transac- 
tions that are executed through the medium of agents, and parties should 
know what degi^ee of responsibility attaches to the representations of an 
agent of the character mentioned in the text. 

It was no part of the plan of this chapter to enter upon the subject of 
agency. But one or two of its topics force themselves upon our attention, 
and we shall briefly notice them. 1. An authority to sell a ship, or perform 
any other act, unless coupled with an interest ; that is an authority or power 
which accompanies or is connected with an interest, or unless given for a 
valuable consideration, or is part of a security, or has been so far executed 
that the rights of the agent and third parties would be aflTected by its revoca- 
tion, may be revoked ^t the mere pleasure of the principal. Walsh v. 
Whitcomb, i2 Esp. 565 ; Hunt v. Eousmanier, 8 Wheat. R. 171 ; Story on 
Agency, 463, 477. But in the excepted cases, unless there be an express 
stipulation, that the authority shall be revocable, it is irrevocable. 2. In the 
case of Watson v. King, 4 Campb. 273, it was held that a power, although 
coupled with an interest, is revoked eo insianli by the death of the principal, 
and that an act afterwards bond fide done under it by the grantee before notice 
of the death of the grantor is a nullity. A power coupled with an interest, 
said Lord Ellenborough, cannot be revoked by the person granting it ; but is 
necessarily revoked by his death. How can a valid act be done in the name 
of a dead man? But in this country an opposite rule is established. Chief 
Justice Marshall, in Hunt o. Rousmanier, 8 Wheat. 171, after defining the 
expression, " a power coupled with an interest," to mean an interest in the 
subject on which the power is to be exercised, effectually answers the argu- 
ment supposed to be embodied in Lord Ellenborough's significant question ; 
" How can a valid act be done in the name of a dead man ? " The fallacy 
of this question consists in the assumption, that the act must be done, if done 
at all, in the name of the dead man, (which is clearly impossible,) whereas, 
the agent having the legal title in the property, is capable of acting in his own 
name. " The interest," says C. J. Marshall, "or title in the thing being 
vested in the person wh"o gives the power, remains in him, unless it be con- 
veyed with the power, and can pass out of him only by a regular act in his 
own name. The act of the substitute, therefore, which, in such a case, is 
the act of the principal, to be legally effectual must be in his name, must 
8* 
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Of Delivery. 

% 110. la the contract of sale, where the other essential 
requisites have been observed, that is, the price fixed and the 
bargain struck, as between the parties, the transmutation of 
property is perfectly accomplished, without actual payment 
or delivery. The purchaser has acquired the right of property, 
and the right to demand possession upon tender of the 
price. But as to third persons, the sale is not complete, 
until payment and delivery, and if neither be done, a bona 
fde sale to a third person, followed by payment of the price 
and delivery of the possession will stand.^ But that class of 
cases, where actual delivery and possession of the property are 
not in the power of the parties, furnishes an exception to the 
general rule. Symbolical delivery, where the circumstances 
of the property render actual delivery impracticable, passes 
the title to the vendee as against the world.^ Thus, if a ship 
be at sea, a transfer by bill of sale, without delivery, is good 
as against all persons. But the vendee must take possession 
of her in a reasonable time after her return home. What 



be such an act as the principal himself would be capable of performing, 
and which would be valid if performed by him. Such a power necessarily 
ceases with the life of the person making it. But if the interest or estate 
passes with the power, and vests in the person by whom the power is to be 
exercised, such person acts in his own name. The estate being in him, 
passes from him by a conveyance in his own name. He is no longer a sub- 
stitute acting in the place and name of another, but is a principal acting in 
his own name, in pursuance of powers which limit his estate. The legal 
reason which limits a power to the life of the person giving it, exists no 
longer, and the rule ceases with the reason on which it is founded. The 
intention of the instrument may be effected without violating any legal prin- 
ciple." 

1 2 Kent's Com. 491 ; Hinde v. Whitehouse, 7 East, 571 ; Lafon t>. De 
Armas, 12 Rob. Louis. Rep. 598. 

2 Jacobson's Sea Laws, p. 20 ; Putnam v. Dutch, 8 Mass. 290 ; Jewett v. 
Warren, 12 Id. 300 ; Rice v. Austin, 17 Id. 197 ; Badlara v. Tucker, 1 Pick. 
389 ; Conrad v. The Atlantic Ins. Co. 1 Peters, 449 ; Bell v. Hopkins, 
3 Cowen, 166 ; 7 Greenl. 241 ; 4 Mason, 515. 
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the law will deem reasonable time, must depend upon the 
circumstances of each individual case. Generally, such 
negligence in taking possession as will defeat the title must 
amount to presumptive fraud. ^ It was said, in the case of 
Joy V. Sears,® that the transfer was liable to be defeated, if, 
after her arrival in her home port, there should be such a 
delay in taking possession by the vendee as should indicate 
a fraudulent intention in the transfer, and where the delay 
and negligence are gross, they will of themselves defeat the 
conveyance against any subsequent purchaser or attaching 
creditor. This delay and negligence must be judged of by 
the jury, for whether they exist or not depends upon the 
situation and circumstances of the vessel and of the vendee.^ 

Of the Bill of Sale. 

"^111. The question has arisen in our courts, whether a 
delivery by parol, without any bill of sale or other instru- 
ment of transfer be sufficient to pass a good title to a ship. 
The courts of law hold that it is ; the courts of admiralty 
that it is not. The former, it would seem, base their adjudi- 
cations upon principle and analogy, the latter upon precedent 



1 7 Greenl. 241 ; Morgan v. Biddle, 1 Yeates, 3 ; Turner v. Coolidge, 2 
Met. 350 ; Joy v. Sears, 9 Pick. 4. 

2 Id. 

3 In a contract for the purchase of a vessel, then building, by which it is 
agreed that the vessel shall be completed and delivered as soon as possible, at 
one of two places, at the option of the purchaser, it is the duty of the vendor 
to notify the vendee when the vessel is finished, in order that the vendee 
may make his election as to the place of delivery. If he gives 'no such 
notice, but sells her to a stranger, he is liable for a breach of the contract. 
When the knowledge of a material fact rests more in the mind of one than 
of another, he who has the best means of knowledge must give notice to the 
other. Spooner v. Baxter, 16 Pick. 409. 

In the case of Badlam ti. Tucker, 1 Pick. R. 389, it was held that the 
purchaser is not bound to follow the ship from port to port in order to take 
possession ; but he may reasonably wait for her return to the port to which 
she belongs, and the sale will be good against creditors attaching at any 
other port before such return. 
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and authority. In Bixby v. Franklin Insurance Company,* 
the court said, they did not find a bill of sale or other instru- 
ment in writing, under seal, was essential to the transfer of a 
ship, more than of any other chattel. Such a document might 
be required in the admiralty courts, but they were not aware 
that the principle had been introduced into the common law. 
They thought a bargain, a consideration paid, and delivery, 
would pass the property from one to another in a ship or 
other vessel. Inconveniences might arise in foreign countries 
and in the custom-house from the want of a bill of sale, but 
the transfer is good between the parties. 

<^ 113. Against the authority of this case and the cases 
cited in the margin, stand repeated adjudications of the ad- 
miralty courts, founded upon the immemorial usage of all 
maritime states, and upheld by the authority of such distin- 
guished jurists as Lord Stowell aiyi Judge Story. In The 
Sisters,^ the language of the former was clear and explicit. 
"It has been contended in argument," he said, "that the 
effect of a bill of sale alone would not be material, because 
this was a foreign ship, in respect to which, it might not be 
requisite that it should pass by a bill of sale. It is said that the 
agreement to be found in these letters (that is, in that case,) 
and the actual delivery under it, would be sufficient to esta- 
blish the equitable title, and a reference has been made on this 
subject to some opinions at common law, which are said to 
have been given in favor of such a title." The opinions of 
gentlemen of that bar must undoubtedly be entitled to entire 
respect on a question of municipal law. But this is a ques- 
tion of a more general nature, arising out of a system of 
more general law, out of the universal maritime law, which 
constitutes a part of the professional learning of this court 



1 8 Pick. 86 ; see also 3 Kent's Com. 129 ; Wendover «. Hogeboom, 
7 Johns. R. 308 ; Lamb ». Durant, 12 Mass. 54 ; Taggard v. Loring, 16 
Mass. 336 ; Vinal v. Burrill, 16 Pick. 401 ; United States v. Willing, 
4 Cranch, 55 ; Thorn ». Hicks, 7 Cowen, 698 ; Abbott on Shipping, pp. 2, 3, 
note by the American editor. 

2 5 Rob. 155. 
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and its practisers. According to the ideas which I have 
always entertained on this question, a bill of sale is the pro- 
per title to which the maritime courts of all countries would 
look. It is the universal instrument of transfer of ships in 
the usage of all maritime countries, and in no degree a pe- 
culiar title-deed or conveyance known only to the law of 
England. It is what the maritime law expects, what the 
courts of admiralty would in their ordinary practice require, 
and what the legislature of this country has now made abso- 
lutely necessary, with regard to British subjects, by the regu- 
lations of the statute law." 

"§ 113. Equally decisive is the language of Judge Story in 
Ohl V. Eagle Insurance Company.^ " The general practice," 
he says, "I believe, of all civilized nations, has been to 
evidence the title to ships by a bill of sale or other written 
document. The nature of the vehicle, the interests of trade 
and navigation, and the necessity of furnishing iri foreign 
ports and upon the ocean, some proofs of property beyond 
mere possession, have probably led to the adoption of this 
practice. I have not been able to find a single case in Eng- 
lish jurisprudence, in which it has been held, that a ship 
might pass by mere delivery, without any document in writ- 
ing of actual ownership." 

■§> 114. The English common law courts have, undoubt- 
edly, upon this subject, adhered to the established practice of 
the admiralty courts. " It is laid down that a ship may be 
bound by a bill of sale, but it cannot be by parol, and I never 
heard of it by bill of exchange." ^ 



1 4 Mason, p. 390. ' 

2 Ex parte Halkett, 19 Vea. 475, Lord Eldon. The following authorities 
support t\\fi rule stated by Lord Stowell, in The Sisters. Weston v. Penni- 
man, 1 Mason, 316, 317; Jaoobson's Sea Laws, pp. 17-21, pas«m; 2 Wild- 
man's Int. Law, 57 ; Atkinson v. Moling, 2 Term R. 462 ; Story on Part- 
nership, sect. 416, 
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■^i 115. Notwithstanding established usage in the maritime 
courts, and the most eminent authority concur in requiring a 
bill of sale to evidence title to a ship, it will be found that 
the courts of common law in this country, whenever the 
question has arisen, either directly or collaterally, have re- 
cognized the legality and binding effect of a parol transfer. 
And we cannot but think that they proceed upon the cor- 
rect principle. 

■J- 116. A bill of sale or instrument in writing, is essential, 
under the Registry Act of 1792, to entitle the purchaser to 
a new registry, giving an American character to the vessel. 
But the statute goes no farther. It does not touch the ques- 
tion of title. It leaves that to be determined by the judicial 
tribunals. And we are unable to perceive any good reason 
why the doctrine of Bixby v. Franklin Insurance Company 
should not be acted upon by the courts of admiralty. Usage, 
of howeiTer long duration, founded upon no reasons of neces- 
sity, is not of such sacred character as necessarily to form an 
exception to established rules, as known in the transfer of 
every other species of personal property. It is said that a 
bill of sale is always tangible evidence of ownership, and 
that a parol transfer has nothing to evince it to the world. 
But it should be remembered that a bill of sale is not conclu- 
sive evidence of title.^ It is only ^nmc^/aci'e such. It may 
be inquired into to ascertain if the transaction was bond fide 
and for a valuable consideration. After all, possession and 
acts of ownership are the chief indicia of title. They may 
be questioned, they may be overthrown by contrary proof. 
But if supported by evidence of a bond fide transfer, whether 
that evidence be documentary or parol, in the one case as 
well as in the other, it seems to us the title of the vendor 
should be protected. It is obvious that the question is not 
one of great practical importance. The fact, that under the 
law of Congress of 1792, a bill of sale is essential to obtain 



' Hovey v, Buchanan, 16 Peters, Rep. 215. 
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a new register, will, in most instances, induce the purchaser 
to require one. 

^1 117. In England, the instrument of conveyance, from 
the builder of a ship to the first purchaser, is called the grand 
bill of sale. In practice it is now frequently dispensed with, 
the courts holding, that the builders' certificate required by 
the registry acts, is sufficient to entitle the purchaser to a 
certificate of registry.^ The grand bill of, sale is also con- 
sidered necessary to pass the title to a ship at sea. We mean 
the assignment of it to the purchaser. All subsequent 
conveyances are evidenced by the ordinary bill of sale. In 
this country no such distinctions are recognized.® A bill of 
sale simply, such as transfers other descriptions of personal 
property, is the only one known to our law. 

<§> 118. When a ship is purchased with her appurtenances, 
or with all and singular her tackle, apparel, furniture, and 
instruments, the question arises, what passes by these words. 
Is the boat included in any of these terms ? The older au- 
thorities speak a pretty uniform language upon this point. 
They say, the boat is so separate and distinct from the ship, 
that not only does no property in it pass by a sale of the 
ship, together with its appurtenances, &c. ; but that the con- 
fiscation or forfeiture of the latter, does not work any confis- 
cation or forfeiture of the former. And for authority they 
refer us to the Digest.' 

|§> 119. The case of Starr v. Goodwin* is the only one 



1 Wilkinson on Shipping, p. 68. 

2 Portland Bank v. Stacy, 4 Mass. 663 ; 3 Kent's Com. 132. 

3 Dig. 21, 2, 44 and 6, 3, 1 ; Ingersoll's Roccus, p. 39, note xx. " The 
boat," says Roccus, " is not an appurtenance of the ship, but is itself a 
small vessel." MoUoy, b. ii. c. 1, s. 8 ; Wilkinson on Shipping, p. 193 ; 
Abbott, Id. p. 7 ; Beawes's Lex Mercatoria, p. 74. 

4 2 Root's Rep. 71. In the case of Briggs v. Strange, 17 Mass. 405, it 
was settled that a loot, cable, and anchor, appurtenant to a vessel while she 
is lying at a wharf, not in use and necessary to the safety of the vessel, are 
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that I have been able to find in our jurisprudence where the 
question has been directly presented for adjudication, whether 
ordinarily a boat would pass on the sale of a ship and her 
appurtenances. In that case it was held that it would not. 

4i 120. There are one or two decisions of the English 
courts, upon the point we are considering, which it is im- 
portant to notice. In the case of the Dundee, which by 
negligence and inattention on the part of her crew, came in 
collision with the Princess Charlotte, the question arose as to 
the meaning of the word " appurtenances " in the act of 53 
Geo. 3, c. 139. That act iu the first enacting clause, sub- 
jects the colliding ship, her tackle, apparel, furniture, and 
freight, to contribution, to repair the loss sustained in such 
cases. In all the subsequent clauses,, it speaks simply of ship 
and appurtenances. Lord Stowell, after observing that the 
latter term was explanatory of the former, proceeded to 
define it with his usual felicity. '»A cargo," he observed, 
" cannot be considered as appurtenances of a ship, being that 
which is intended to be disposed of at the foreign port for 
money, or money's worth vested in a return cargo. Its con- 
nection with the ship is merely transitory, and it bears a dis- 
tinct character of its own. But those accompaniments that 
are essential to a ship in its present occupation, not being 
cargo, but totally different from cargo, though they are not 
direct constituents of the ship ; (if indeed they were, they 
would not be appurtenances, for the very nature of an appur- 
tenance is, that it is one thing which belongs to another 
thing,) yet if they are indispensable instruments, without 
which the ship cannot execute its mission and perform its 
functions, it may, in ordinary loose application, be included 



attachable. Parker, C. J. said, under such circumstances, there was no 
reason why they might not as well be taken as the harness of a carriage, or 
the sails and rigging of a vessel when separated from the hull and laid np on 
shore. /It will be observed that this case only determines this, that the boat, 
when not in use and necessary to the safety of the ship, may be severed from 
it by attachment. 
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under the term ship, being that which may be essential to it, 
as essential to it as any part of its own immediate machin- 
ery The word ' appurtenances ' must not be con- 
strued with a mere reference to the abstract naked idea of a 
ship, for that which would be an incumbrance to a ship one 
way employed, would be an indispensable equipment in 
another, and it would be a preposterous abuse to consider 
them alike in such different positions. You must look to the 
relation they bear to the alctual service of the v,essel." ^ Un- 
der this view of the subject it was held, that the fishing 
stores were liable as " appurtenances," considering the ob- 
jects and circumstances of the voyage, to contribution. The 
ship being engaged in a whaling expedition to Greenland. 

<5> 121. Lord Stowell's exposition of the term " appurte- 
nances " was adopted by Chief Justice Abbott, in Gale v. 
Laurie.^ " Whatever," he observes, " is on board a ship for 
the objects of the voyage and adventure in which she is en- 
gaged, belonging to the owners, constitutes apart of the ship 
and her appurtenances within the meaning of the act of 
53 Geo. 3, c. 139." We presume that, upon the authority 
of these cases, as well as upon the obvious meaning of the 
words, that in the sale of a ship with her " appurtenances," 
the boat would be considered to pass under that term as being 
naturally designated thereby, and also as being an " indispen- 
sable equipment " of the ship. 

1^ 122. In Kynter's case ' it was held that ballast was not 
" furniture " in a ship. The decision went on the ground 



1 The Dundee, 1 Hagg. Adm. Rep. 109. 

3 5 B. & C. 156. As the subject of insurance, the ship includes the 
tackle, boat, provisions, and whatever is necessary to equip her for the 
voyage. Phillips on Ins. p. 321. See also Hoskins v. Pickersgill, in Marsh, 
on Ins. p. 636. In Woods v. Russell, 5 B. & Aid. it was held that the rud- 
der and cordage, bought by the builder specifically for a ship complete or 
nearly so, though not actually attached to it at the time of delivery to the 
purchaser, passed with the ship. 

3 28 & 29 Eliz. C. P. Leon. 46, 47. Abbott on Shipping, p. 7. 
MAE. 9 
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that, although necessary in some cases, it was not always 
so. Besides, it was said that ships may be laden with such 
merchandise as is convenient ballast of itself. In the case 
of Lano v. Neate ^ it appeared that the bill of sale was of a 
ship together with all stores, tackle, apparel, &c., in the 
usual form, and was silent as to " kentledge " or perma- 
nent ballast ; it was held that the vendee cOUld not recover 
for the non-delivery of the " kentledge." Lord EUenborough 
said it could not be considered as part of the ship's necessary 
stores, since common ballast might have answered the same 
purpose. 

§ 123. In the case of Gale v. Laurie, it would seem, from 
the observations of the court, that the fittings of a packet 
and the guns of a privateer are comprehended in the term 
" appurtenances." A bill of sale of the hull of a vessel, with 
all and singular her tackle, apparel, and furniture, does not, 
it has been held, include a chronometer on board at the timej 
when no agreement of the parties, or custom of merchants, 
in relation to it is made to appear, though the box contain- 
ing the chronometer had been secured to the transom and 
removed. The court in this case observed that they did not 
intend to decide but that, in the improvement of nautical 
science, chronometers might become necessary " appurte- 
nances " of ships.2 

Of the Sale of a Ship by the Master. 

4> 124. The master of a ship is intrusted with great power, 
for the conservation of great interests. Exposed by the in- 
constant nature of the element on which he exercises his 
employment, to extraordinary danger and vicissitude, the law 
does not undertake the impossible task of prescribing rules 
for his conduct, in new and unforeseen exigencies. It ne- 
cessarily clothes him with large discretionary powers, and 

1 3 Eng. Com. Law Rep. 267. 

^ Richardson v. Clark, 13 Maine, Rep. 421. 
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discharges its duty when it holds him responsible for the 
manner of their exercise. The law keeps a watchful eye 
upon him in all departments of his service, and sits in judg- 
ment on his acts. " The law looks upon him as an officer," 
says MoUoy, " who must render and give an account for the 
whole charge (of the ship) when once committed to his care 
and custody. And therefore if misfortunes happen, if they 
be either through negligence, wilfulness, or ignorance of him- 
self or his mariners, he must be responsible," ^ 

^ 125. Formerly, the master had no power to sell the ship 
in any circumstances whatever. The laws of Oleron,^ of 
Wisbury,^ and the ordinance of Louis XIV. absolutely pro- 
hibited his selling, in all cases, without a special procuration 
from the owners. The Consolato * permits him to sell if 
the S'hip becomes from age unseaworthy. Mr. Justice Story 
thinks, by parity of reasori, he might sell if the ship became 
innavigable from any other cause.^ 

, § 126. It T»r,as not until a recent period that the power of 
the master to sell the ship, in extreme and exigent cases, was 
conceded even in England, The ancient rule, as found in 
the earlier ordinances, was adhered to. The authority of 
Lords Hale and Holt supported it, The former in the case 
of Tremenhere v. Tresillian ^ held that the sale of the ship 
by the master, although mad,e in a foreign country, in a case 
of inevitable danger, the ship and tackle being beaten and 
broken, and there being no hope of saving any part of them, 
partly on account of the tempest, and partly on account of 
the barbarity of the inhabitants of the country, who carried 
off every thing cast on shore, did not convey the property to 
the purchaser. And the latter, in the case of Johnson v. 

1 De Jure Marit. p. 229. 

2 Laws of Oleron, art. 1 

3 Laws of Wisbury, art. 13. 
* Consolato, art. 253. 

5 Schooner Tilton, 6 Mason, 477. 

6 1 Sid. 452. 



100 MARITIME LAW. [CH. HI. 

Shippen,^ is reported to have said — "The master has no 
authority to sell any part of the ship, and his sale transfers 
no property, but he may hypothecate." 

"§, 127. And so tlie law was understood and interpreted in 
England,^ until the case of Hayman v. Molton,^ which was 
determined at wm jjri'ws, by Lord Ellenborough, in 1803. In 
that case, it appeared that the ship Grace was sent to the West 
Indies by her owner, and after her arrival at Jamaica got 
aground. A survey was called, and the surveyors, after 
examining her state and condition, reported that she had 
sustained so much injury that she should be sold for the 
benefit of the owner. She was accordingly sold. The 
owner denied the validity of the sale, and brought his action 
of trover to recover her value. 

On the part of the plaintiff, it was contended that the 
master of a ship could not sell her in any case ; but admitting 
the law to be otherwise, the sale in this instance was a 
fraudulent one, and therefore void. The survey was repre- 
sented to be a mock ceremony ; the condition of the vessel 
being misrepresented by the surveyors. She had not bilged, 
although so stated in the survey, but was readily got off, and 
sailed soon after to England, and performed the voyage in 
safety. It was also contended, as evidence of a fraudulent 
transfer, that the sale took place before the time advertised. 

Erskine, for the defendant, maintained that what was done 
was done by the authority of the captain ; that the ship was in 



1 2 Lord Raym. 984. 

2 Mr. Justice Story doubted whether the cases of Tremenhere v. Tresil- 
lian and Johnson v. Shippen justify the inference that has been drawn from 
them. He cites an old reporter, (Jenkins's Cent. Cases, 16, note,) as the 
ground of his misgiving. " The master of a ship," says this book, " in 
case of danger and extremity, may cast the goods into the sea, and in some 
cases sell the ship, although it does not belong to him, as in case of famine," 
&c. Judge Story admits, however, that the language of Lord Ellenborough, 
in Hayman v. Molton, is very expressive of his opinion of the then state of 
the law on that subject. .5 Mason, 478, 

3 5 Esp. 65. 
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fact a wreck, and, as matter of law, the captain had a virtual 
authority from the owners of a ship, under such circum- 
stances, to sell what remained pf her. He did not contend 
for an unqualified power in the captain to sell under every 
circumstance, but in the present case he admitted that, though 
the vessel was aground, yet if she was easily, in the opinion 
of sailors, got off, it would be evidence of fraud in the pur- 
chase, if bought as a wreck ; but he stated he would show 
that it was extremely doubtful whether it would be practi- 
cable or not, and that it was attended with much risk and 
expense, and that the captain was therefore well warranted in 
law in the step he had taken. 

Lord Ellenborough. A captain of a ship has by law a 
right to hypothecate her in a foreign country, for the purpose 
of raising money for her necessary repairs ; but he has no such 
general authority by law as to sell. The case of Tremen- 
here v. Tresillian, from 1 Sid. 453, has been cited to that 
effect, and no doubt the law is so ; but there are circumstances 
arising in consequence of the increase in our commercial 
transactions that may admit some extension of that rule of 
law. Where a case of urgent necessity and extraordinary 
difficulty occurs when a ship has received irremediable injury, 
I am disposed to go as far as I can to support what has been 
contended for by Mr. Erskine, that under such circumstances, 
the captain acting bona fide, and for the benefit of his 
owners, might sell her. This is the disposition of my mind, 
but I cannot lay it down as positive law. At all events, it 
can only be justified by extreme necessity and the most 
pure good faith, that is, if the vessel is in such a state as it 
would be probable the owners themselves, if on the spot, 
would have acted in the same way the captain has done, and 
have sold the ship. And Lord Ellenborough, therefore, left 
it to the jury to say whether, in that case, there existed such 
a necessity as called upon the captain, acting for the benefit 
of his owners, to sell the ship. 

.<§. 128. The case of Hayman v. Molton is interesting as 
showing that what is now a firmly-established doctrine of 
9* 
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English jurisprudence, dates its first recognition from that 
decision. It is one of many instances, too, of the progres- 
sion of the law, of its flexible character, adapting itself to 
the necessities of human affairs. Formerly, the master was 
invested with no authority, except what related to the navi- 
gation of the ship. But the increase of " commercial trans- 
actions " and the various exigencies thence arising, demanded 
that he should be clothed with additional powers. He is 
therefore now considered, for certain purposes, to have a 
special property in the ship, and virtute officii, plenary author- 
ity, in unforeseen emergencies, to act pro hac vice, as if he 
were the owner. 

"S" 129. The prohibition of sale by the master, contained 
in the earlier European ordinances, is not now regarded in . 
France nor elsewhere upon the continent.^ The modern 
code of the former country permits a sale in all cases of in- 
navigability formally ascertained by a survey.^ 

<§> 130. Since the case of Hayman v. Molton, the stream 
of English decision has followed in an undeviating channel.^ 
Mr. Sergeant Shee, in his valuable edition of Abbott on Ship- 
pijig,* states with singular precision the doctrine which the 
various decisions of the English courts establish. A master 
may be justified, he says, in selling his ship, when he finds 
her in such a condition, from any cause or combination of 
causes, as from recent damage, imperfect construction, bad 
material, old age, and decay, that she cannot safely proceed 



1 Jacobsen's Sea Laws, p. 360. 

2 Code de France, art. 237. 

3 Vide Reid v. Darby, 10 East, 157 ; Mills v. Fletcher, 1 Dong. 231 ; 
Wilson V. Millar, 2 Stark. N. P. C. 3 ; The Fanny and Almira, Edwards, 
Adm. R. 118 ; Green v. Royal Ex. Ins. Co. 6 Taunt. Rep. 68 ; Idle v. Same, 
8 Taunt. 755 ; Rohertson v. Clark, 1 Bing. R. 445 ; Read v. Bonham, 3 Brod. 
& B.'s Rep. 147; Allen ti. Sugrue, 8 B. & C. 561; Somes v. Same, 
4 Car. & P. 276 ; Doyle v. Dallas, 1 M. & Rob. 48 ; Barr v. Gibson 3 M. & 
W. 390 ; Hunter v. Parker, 7 M & W. 322. 

"* Page 19, Shee's notes. 
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on her voyage, without repairs which he has not the means 
of obtaining, or only at a cost exceeding the amount which, 
looking at her probable value after their completion, a pru- 
dent and discreet owner would think right to incur. 

>§> 131. In this country, it is universally held that the master, 
in a case of extreme necessity, acting in good faith and for 
the benefit of all concerned, is authorized to sell the ship 
intrusted to his care.^ But the necessity must be made to 
appear. And the onus probandi rests on the purchaser. He 
must establish, beyond a reasonable doubt, that there was 
such necessity, otherwise his title never took effect. When 
the sale is contested, the libellant stands on his original 
title, and until that is displaced by another, clearly proved, 
he may rest upon it,^ 

<§> 132. It is not alone sufficient that the master acted in 
good faith and in the exercise of a sound discretion.^ Neces- 



1 Vide Gordon v. Mass. F. & M. Ins. Co. 2 Pick. 249 ; American Ins. 
Co. V. Center, 4 Wend. 45 ; Same v. Ogden, 15 Wend. 532 ; Winn v. Co^ 
lumbian Ins. Co. 13 Pick. 285 ; Hall«. Franklin Ins. Co. 9 Pick. 466 ; Fon- 
tain V. Piioenix Ins. Co. 11 Johns. 293 ; Scull v. Biddle, 2 Wasii. C. C. R. 
150 ; Robinson v. The Commonwealth Ins. Co. 3 Sumner, 220 ; Patapsco 
Ins. Co. V. Southgate, 5 Peters, 604 ; Hartman v. The Brig Will, Pennsyl- 
vania Law Jour. vol. 9, p. 3 ; The Sarah Ann, 2 Sumner, 206 ; The 
Schooner Tilton, 5 Mason, 476 ; The New England Ins. Co. v. The Sarah 
Ann, 13 Peters, 387 ; Center «. American Ins. Co. 7 Cowen, 564; Bryant v. 
Com. Ins. Co. 13 Pick. 544. 

2 The Tilton, 5 Mason, 475. 

3 Patapsco Ins. Co. v. Southgate, 621 ; The Ship Fortitude, .3 Sumner, 
254. In connnection with the subject we are now considering, we may be 
pardoned for inserting the observations of Lord Stowell, in the case of the 
Generous, 2 Dodson's R. 322, upon the necessity, which will excuse a positive 
violation of law. " The law and the administration of it," he observes, " must 
yield to that to which every thing must bend — to necessity. The law, in its 
most positive and peremptory injunctions,is understood to disclaim, as it does in 
its general aphorisms, all intention of compelling them to impossibilities ; and 
the administration of law must adopt that general exception in the considera- 
tion of all particular cases. In the performance of that duty, it has three 
points to which its attention must be directed. In the first place, it must see 
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sity and good faith must concur. The act at the time and 
on the spot must appear to be indispensably requisite. The 
reasons, as observed in the case of Hall v. Franklin Insur- 
ance Company ,1 should be cogent. It should be such neces- 
sity as demands action, action to prevent a greater sacrifice 
or a total loss of the property. Hence, if a ship becomes 
innavigable from any cause, and repairs cannot be made for 
want of means, or from the high price of materials and labor, 
or the difficulty of procuring them, the expense of repairing 
should be wholly disproportionate to the value of the vessel 
when repaired, then a case of necessity which requires and 
justifies a sale is established.^ 



that the nature and necessity pleaded be such as the law itself would respect 
— for there may be a necessity which it would not. A necessity created by a 
man's own act, with a fair previous knowledge of the consequences that 
would follow, and under circumstances which he had then a power of con- 
trolling, is of that nature. Secondly. That the party who was so placed 
used all practicable endeavors to surmount the difficulties, which already 
formed that necessity, and which on fair trial he found insurmountable. I do 
not mean all the endeavors which the wit of man, as it exists in the actual un- 
derstanding, might suggest, but such as may reasonably be expected from a 
fair degree of discretion and an ordinary knowledge of business. Thirdly. 
That all this shall appear by distinct and unsuspected testimony, for the posi- 
tive injunctions of law, if proved to be violated, can give way to nothing but 
the clearest proof of the necessity that compelled the violation." 

1 9 Pick. 466. 

2 In the case of the Brig Sarah Ann, 2 Sumner, 207, 215, Judge Story, 
after stating that he concurred at once with the doctrine that it is not suffi- 
cient to show that the master acted with good faith, and in the exercise of 
his best discretion, proceeded to say : " The claimants (upon whom the onus 
prohandi of the sale is thrown) must go further, and prove that there was a 
moral necessity for the sale, so as to make it an urgent duty upon the master 
to sell, for the preservation of the interest of all concerned. And I do not well 
know how to put the case more clearly than by stating, that if the circum- 
stances were such, that an owner of reasonable prudence and discretion, act- 
ing upon the pressure of the occasion, would have directed the sale from a 
firm opinion that the brig could not be delivered from the peril at all, or not 
without the hazard of an expense utterly disproportionate to her real value 
as she lay on the beach, then the sale by the master was justifiable, and must 
be deemed to have been made under a moral necessity. And this I consider 
the true doctrine deducible from the case of Gordon v. The Massachusetts 
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<5, 133. In a case of necessity, such as has been described, 
apparently existing at the time and upon the spot, the master 



Marine and Fire Insurance Company, 2 Pick. R. 249, where tlie subject is 
examined very much at large, and with great ability." In the case of the 
Ship Fortitude, 3 Sumner, 24S, the same learned jurist defines the term 
" moral necessity." " Some criticism," he observes, " has been employed 
upon the words ' moral necessity,' as applied to the conduct of the master 
acting in cases of this sort ; and it has been more than intimated that the 
expression is quite new, and can scarcely be traced beyond the case of Gor- 
don V. The Mass. M. and F. Ins. Co. It does not appear to me that the 
criticism has any just foundation, or that the expression is either new or inapt. 
It seems to me to indicate precisely that which such a case requires. 
Moral necessity arises when there is a duty incumbent on a rational being to 
perform, which he ought at the time to perform. It presupposes a power of 
volition and action, under circumstances in which he ought to act, but in 
which he is not absolutely compelled to act by overv?helming superior force. 
Indeed, I hardly know how a case of physical necessity can correctly 
be said to exist in cases where an agent is called upon to exercise judgment 
and decision, to act or not to act. Take the case of a master of a ship in a 
storm of imminent peril, where a jettison seems required, or masts are to be 
cut away to save the ship from foundering at sea. The master is called upon 
to act ; but even in such an extremity he has a choice, and when he acts, he 
acts, properly speaking, upon his judgment, under a moral rather than a 
physical necessity ; but in ordinary cases, when a master orders repairs or 
supplies for the ship, it would be an entire deflection from the true use of 
language to call it a case of physical necessity. So far as the master is con- 
cerned, it is his duty to procure suitable repairs and supplies, in order to en- 
able him to save the ship and prosecute the voyage ; and this sense of duty, 
when it becomes imperative by its urgency upon his conscience and judg- 
ment, constitutes what is most appropriately called a moral necessity. No 
one can correctly say, in such a case, that the master is under a physical 
necessity to make the repairs or to procure the supplies." Mr. Justice 
Story's definition of moral necessity is as felicitous as the cases he puts to 
illustrate it are singularly unhappy. That is physical necessity which ad- 
mits of no alternative, which forces a particular course of conduct, as the 
price of safety or security. " The master of a ship in a storm of imminent 
peril, where masts are to be cut away to save the ship from foundering at 
sea," is placed in such an extremity that he has no choice, unless, indeed, it 
be the melancholy one of acting or going to the bottom. When the judg- 
ment is convinced, by the imminenoy of the surrounding perils, that but one 
course is to be pursued to preserve life, that course, to effect that object, 
must be adopted ; and that constitutes physical necessity. For although 
there may be, in fact, an error of judgment, yet the master, in the case sup- 
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will be justified in a sale of the ship, although subsequent 
events may show that a different course might have been 
attended with success. In the case of the Sarah Ann it was 
contended by the libellants, that, inasmuch as the brig was 
gotten off by the purchasers after the sale, it was proof that 
the necessity of a sale did not exist. But the court deter- 
mined otherwise. " The fact," said Mr. Justice Story, " that 
the brig was actually gotten off by the purchasers after the 
sale, is certainly a strong circumstance against the necessity 
of the sale. But it is by no means decisive, for we are not, 
in cases of this sort, to judge by the event, for a vessel may 
be apparently in a despprate situation, and yet by some lucky 
accident, or unexpected concurrence of fortunate circum- 
stances, she may be delivered from her peril. We must look 
to the state of things, as it was at the time of the sale, and 
weigh all the circumstances, the position and exposure of the 
brig, the season of the year, the dangers from storms, the ex- 
pense of any attempts to get her off, the probable chances of 
success, and the necessity of immediate action on the part of 
the master one way or the other." ^ 

"§> 134. The same doctrine was repeated by the Supreme 
Court of the United States, in the same case, on appeal from 
the Circuit Court. " The master must have the best inform- 
ation which can be got, and must act with the most pure 
good faith. The necessity for a sale cannot be denied when 
the peril, in the opinions of those capable of forming a judg- 
ment, makes a loss probable, though the vessel may in a 
short time afterwards be got off and put afloat. It is true, 
the opinion or judgment of competent persons may be falsi- 
fied by the event, and that their judgment may be shown to 
have been erroneous by the better knowledge of other per- 



posed, acts upon the hypothesis that the danger is real, that there is no 
alternative, no choice, nothing hot do or die. How then can it be said, that 
the master " in such an extremity has a choice, that he acts upon his judg- 
ment, under a moral rather than a physical necessity?" 
1 The Sarah Ann, 13 Peters, 387 ; S. C. 2 Sumner's Rep. 215. 
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sons, showing it was probable the vessel could have been 
extricated from her peril without great injury or incurring 
great expense, and the master's incompetency to form a judg- 
ment, or to act with a proper discretion in the case may be 
shown. But from the mere fact of the vessel having been 
extricated from her peril, no presumption can be raised of the 

master's incohipetency, or that of his advisers 

Nor will any iascertainment of the cost of repairs, subsequent 
to the extrication of the vessel, raise a presumption against 
the necessity to sell, whatever may be her condition as to 
strength, and though she may not be injured in the hull, if 
the actual and immediate prospective danger, menaces a pro- 
bable total loss." '■ 

§ 135. Cases of urgent necessity, as we have seen, super- 
induce upon the ordinary authority of the master, that of 
agent to sell the ship. He acts, because the owner is not 



I The testimony of the master to establish the necessity of a sale, is of 
the utmost importance and wellnigh indispensable. In the case of Hart- 
man V. The Brig Will, 9 Penn. Law Journal, p. Ill, 114, it was said by 
Kane, J., that if the voluminous proofs of the claimants included all the 
evidence of which the case was susceptible, or which a court had the right 
to ask for, the inclination of his mind would be to sustain the sale. But 
there was wanting the evidence of the captain himself, and in its absence 
without explanation, he could not decide in their favor. The captain knows 
or ought to know better than any one else, what is the condition of his ves- 
sel, what injuries she has sustained, and to what extent she may be furthei: 
injured by continued exposure, what means of rescue are at his command, 
what is the efficiency of his crew, and the goodness of his tackle, what 
moneys he has and what moneys he can procure, with which to engage as- 
sistance from others ; where his owners live, and who are their nearest 
correspondents. The purchaser, therefore, relies even for the evidence of 
that necessity, which is the basis of his title, upon the perfect good faith of 

the master But above all, on the question of the integrity of the 

sale directly put in issue by the libellant, the captain's evidence is vital to 
the claimant's case. I can scarcely imagine a state of circumstance in which 
the rights of a litigant party being absolutely dependent on the good faith of 
a third person, that good faith can be regarded as adequately vindicated 
against assault, without an appeal to his conscience, if he is alive and ac- 
cessible. 
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present to act for himself. If the circumstances admit of 
sufficient delay, the owner should be consulted. If the ne- 
cessity arises in a foreign country, it would, in most cases, 
be impossible for the master to communicate with the owner. 
The ship might be utterly lost in the mean time. But in the 
country where the owner lives, with the wonderful facilities 
of communication that now exist, nothing but the most 
pressing necessity, which demands immediate action and 
admits of no delay, would justify the master in a sale of the 
ship, without first consulting the agent or owner.^ 

■^i 136. The owner, when it can be done, is entitled to be 
informed of the condition of his property, and thus have the 
opportunity to exercise, if he deems it important, his own 
judgment in regard to the disposal of it. But in a clear case 
of necessity, where delay would be perilous, the power of 
the master to sell, is the same at home as abroad. This 
question has been examined in the Supreme and Circuit 
Courts of the United States. The decisions have been con- 
flicting,^ but the judgment of the court of controlling author- 
ity, was in favor of the power of the master to sell, as well 
on the home shore as on the foreign. 

<|i 137. In the case of Scull v. Biddle,^ Judge Washington 
observed that in cases of extreme necessity, the master may 
sell in a foreign country, rather than let the property perish, 
but not in the country where his owner lives, and no case of 
the sort can, it is believed, be shown. Mischievous would 
be the consequence if such doctrines were tolerated. In this 
case, there was, in fact, no necessity for the sale, for the cap- 
tain might have got these articles into a place of safety, and 
ought to have done so, and informed his owner, or rather 



1 Pierce v. Ocean Ins. Co. 18 Pick. 83. 

2 Scull V. Biddle, 2 Wash. C, C. R. 150 ; vide The Tilton, 5 Mason, 476 ; 
The Sarah Ann, 2 Sum. R. 215 ; S. C. 13 Peters, 387. 

3 2 Wash. C. C. R. 150. 
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the owner of the vessel, of her situation ; he, the owner, liv- 
ing in Philadelphia. 

4> 138. Judge Story, in The Sarah Ann, controverted the 
doctrine of the above case. " It has been suggested," he 
said, " at the argument, that as the stranding was on a home 
shore, at no great distance from the residence of the agent of 
the owners, the master was not authorized to sell without 
consulting the agent or the owners. I agree at once to the 
position, if there is no urgent necessity for the sale. But if 
such an urgent necessity does exist, as renders every delay 
highly perilous, or ruinous to the interests of all concerned, 
the duty of the master is. the same, whether the vessel be 
stranded on the home shore or on a foreign shore, whether the 
owner's residence be near, or be at a distance. I am aware 
of the doctrine maintained by my brother, the late Mr. Justice 
Washington, in Scull v. Biddle, and unless it is to be received 
with the qualification above stated, I cannot assent to it."^ 

<^ 139. The opinion of the Supreme Court of the United 
States in the same case was to the same effect. " The court 
then," said Mr. Justice Wayne, '•' having stated its opinion as 
to what makes an extreme necessity, it follows that it can- 
not be laid down as a universal rule, that the master's power 
to sell is limited to cases of extreme necessity in a foreign 
port, or in a port of the United States of a different State 
than that to which the vessel belongs, or in which her own- 
ers may be or reside when the necessity occurs. The true 
criterion for determining the occurrence of the master's au- 
thority to sell, is the inquiry, whether the owners or insur- 
ers, when they are not distant from the scene of stranding, 
can, by the earliest use of the ordinary means to convey in- 
telligence, be informed of the situation of the vessel in time 
to direct the master before she will probably be lost. If 
there is a probability of loss, and it is made more hazardous 



1 2 Sumner, 315. 

MAK. 10 
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by every day's delay, the master may then act promptly, to 
save something for the benefit of all concerned, though but 

little may be saved We do not think the case of 

Scull V. Biddle, notwithstanding our respect for the memory 
of the eminent judge who made it, sound law. It is express- 
ed in terms too broad. The mischievous consequences ap- 
prehended may be controlled in each case by such proof as 
we are obliged to depend upon to maintain and secure from 
abuse other interests, equally important to society in general 
as to individuals engaged in some particulq,r pursuit. 

<§i 140. This decision of the Supreme Court, affirming the 
opinion of the Circuit Court, in The Sarah Ann, is undoubt- 
edly the law of this country. It was also said in this case, 
that the power of the master to sell the hull of his stranded 
vessel, exists also as to her rigging and sails, which he may 
have had stripped from her, after unsucqegsful efforts to get 
her afloat, or when his vessel, in his own judgment, and that 
of others competent to form an opinion and to advise, can- 
not be delivered from her peril. The presumption is, thaj 
they are injured, that they can never again be applied to the 
use of the vessel, and they rnust ordinarily become, from day 
to day, of less value. In fact, tjiey are a part of the vessel 
when stripped from her, and the mere act of separation by 
the vigilance and effort of the master, by which they are 
saved from the ocean, does not take then^ out of his implied 
power to sell in a case of necessity. The necessity does not, 
as has been supposed, mean that no part of her tackle, ap- 
parel, or furniture saved, shall be sold, because they are no 
longer liable to loss ; but when they are saved, whether ai 
sound discretion does not require them to be sold for the 
benefit of all congerned.^ 

Of Sales ordered by Admiralty Courts. 
^ 141. The admiralty courts abroad, on application by the 

1 13 Peters, 387. 
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master, together with proof of the innavigable and irrepara- 
ble condition of a vessel founded on a survey and a report 
thereon, proceed to decree a sale. The order of proceeding 
usual in these cases, is, — 1. A petition by the master to the 
court for a survey. 2. A commission of survey. 3. Report 
of surveyors. 4. Decree of the judge, adopting the report. 
6. Petition of the toaster for a sale. 6. A commission of 
sale, directed to the marshal of the court.^ 

<5i 142. The English courts of common law condemn a 
proceeding of the character stated in the preceding section, 
and attach no bihding force to it. They have denied the 
jurisdiction of the admiralty courts, under the general mari- 
time law, to act in sUch cases. In the case of Reid v. Darby, 
Which is a. leading and important one upon this point, it ap- 
peared that the ship Glamorgan, having put into the port of 
Tortola in distress, was, upon the usual application of the 
master, sold under the direction of the Yice-admiralty Court 
of that place. The plaintiff, who was the original owner, 
brought the present action (trover) to recover the value of 
the ship, together With special damage. Lord Ellehborough, 
in giviug the opinion of the Court of Kirtg's Bench, said that 
" the transfer of the property in the ship, upon which the 
defendant in this case relies, can only be Supported on on'e of 
tliese two grounds: — First, that of a valid sale under the 
decree and commission of the Titee-admiralty Court of Tor- 
tola, where the sale took place — or, secondly, on the ground? 
6i ah authority, either express or implied, derived from 
the owner to the csiptain, enabling him to sell the ship in 
such a case as has occurred. For the former, namely, thia'i 
of a valid sale under the decree and commission of the vice- 
adtoiralty court of Tortola, upon the fullest inquiry we have 
been able to make, we find no adequate foundation in the 
legitimate powers of the admiralty courts. No instance has 
been discovered in which such a power has been exercised 



Abbott on Shipping, p. 27. 
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in the admiralty courts at home. Nor can we find any terras 
in the vice-admiralty commission, or any principle upon 
which that practice can be sustained, (which certainly, how- 
ever, has obtained in the vice-admiralty courts abroad,) of 
decreeing, upon the mere petition of the captain, the sale of 
a ship reported upon survey to be unseaworthy, and not re- 
parable, so as to carry the cargo to the place of its destina- 
tion but at an expense exceeding the value of the ship when 
repaired.^ 

§ 143. On the other hand, the High Court of Admiralty 
at Westminster Hall, has shown a disposition to sanction 
these proceedings of the vice-admiralty courts abroad. And 
unquestionably, had not the courts of controlling authority 
in the kingdom otherwise decided, it would have affirmed 
the jurisdiction of the foreign admiralty courts, to decree the 
sale of a ship on the usual proof of its necessity. Lord Stow- 
ell, both in the Fanny and Elmira and the Warrior, expresses 
himself to that effect. In the former case he said, " There 
is a very convenient practice which obtains in the courts of 
vice-admiralty in the West Indies, where the fact of distress 
being proved the transaction is not left to the master, but a 
sale is ordered under the superintendence of the court itself. 
The legal validity of such transfers has, however, been 
contested in the courts of this country, and they were not 
held to be good, though the le?irned lord who presided in the 
court where that decision took place, might perhaps incline 
to consider it as a defect in the law of this country, that a 
practice so conducive to the public utility could not legally 
be maintained.^ 

^ 144. In the case of the Warrior,* which was an applica- 



1 Reid V. Darby, 10 East, 143 ; vide also Hunter v. Prinoeps, 10 East, 378 ; 
Hunter v. Baker, 7 M. & W. 322 ; Hayman v. Molton, 5 Esp. 65; An- 
drews V. Glover, vide Abbott on Shipping, p. 20. 

2 Edwards's Adm. R. 117. 

3 2 Dod. Adm. R. 288. 
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tion on the part of the original owner, Matthew Boyd, to be 
put in possession of the ship, it was claimed by the person 
having present possession that the legal title was in him, 
derived by purchase from Robert Berry, the agent of Boyd, 
at the Isle of Prance. It appeared in evidence that the 
vessel being in want of repairs, and the agent of the owner 
having no funds in his hands with which to make them, the 
master applied to the Court of Admiralty. A survey was 
ordered, and on report of the surveyors of the condition of 
the vessel, the court directed the master to take up money 
on bottomry. He was not able to obtain it. The court 
then decreed a sale. The sale took place ; but the master, 
to prevent a sacrifice, bid in the property. He then applied 
to the agent, who advised a privaite sale, which was accord- 
ingly made. The ship was bought by the present possessor, 
who now asserted, in virtue of his purchase, the legal owner- 
ship. Lord Stowell refused to transfer the possession to the 
former owner. In delivering the judgment of the court, he 
referred to the conduct and duty of the captain as follows : 
" What," he asked, " was the captain to do ? For I must 
advert to the situation in which the man is placed, in a 
remote part of the world, without any instructions from his 
owner, applicable to such circumstances. Common sense as 
well as the law points out that he should apply in the first 
place to the agent of the owner, which it appears that he did. 
If the agent cannot or will not assist, and if himself and his 
owner are without any other friends who are ready to come 
forward and furnish him with the necessary supplies, what 
can he do better than to make application to the Court of 
Admiralty ? In some parts of the world the authority of such 
is deemed conclusive, though it certainly has been otherwise 
held by the courts which possess the controlling power 
within the British territories. But the want of such juris- 
diction I have heard greatly regretted by some of the emi- 
nent persons who now preside in those courts." 

§ 145. In this country, the jurisdiction of the adnairalty 

10* 
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courts, to decree the sale of a vessel on application of the 
master and proof of the fact of distress, is, I presume, to be 
considered as established. Mr. Justice Story is of opinion that 
the doctrine of the Supreme Court of the United States, in 
Janney v. Columbian Insurance Company,^ is that it is properly 
a part of the admiralty jurisdiction. His own opinion is clear, 
that the courts of admiralty are competent to examine into the 
circumstances of distress and order a sale. In the Schooner 
Tilton, referring to the case of Reid v. Darby ,2 he says, " To 
what is suggested in that case, as to the wantjof jurisdiction in 
the admiralty courts to decree the sale of a ship in a case of 
necessity on an application of the master, I, for one, cannot 
assent. I agree that in such a case, the decree of sale is not 
conclusive upon the owner or upon third persons, because it 
is made upon the application of the master, and not upon an 
adverse proceeding. But I cannot but consider it as strictly 
within the admiralty jurisdiction. It is primd facie evidence 
of a rightful exercise of authority, but no more. The pro- 
ceeding being ex parte cannot be deemed conclusive in favor 
of the party promoting it."^ 

<^ 146. Policies of insurance usually contain a stipulation, 
that if the vessel, after a regular survey, should be found 



1 10 Wheat. 411. 2 10 East, 143. 

3 5 Mason, 476. "The admiralty," says Mr. Benedict, in his woik on 
the Jurisdiction and Practice of Admiralty Courts, p. 169, s. 299, " has also 
jurisdiction of the suniey and sale of vessels. In cases of distress or serious 
injury, in which a master, in a port away from his owners, finds it impracti- 
cable to repair, refit, or proceed on his voyage, the sale of the vessel and 
cargo seems to be his only resort, and nothing can be more fit and proper 
than that the maritime courts, administering the law of the sea, and in some 
sort the law of nations, should be held competent to examine into the cir- 
cumstances, and order a sale. The master himself cannot fail to find in such 
a jurisdiction a. most reliable auxiliary, and to the owner and underwriter it 
must be a protection against fraud, improvidence, and indiscretion. Under 
the influence of English common-law decisions, there has been some dispo- 
sition to deny the admiralty jurisdiction, but it may now be considered as 
established." 
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unsound or rotten, the assurers are discharged from paying 
their subscription on the policy. These regular surveys are 
commonly made under the direction of the courts of admi- 
ralty. The decisions in our courts have proceeded upon the 
ground that they have the requisite, jurisdiction. The Su- 
preme Court of the United States has incidentally affirmed 
the jurisdiction.^ 

■§1 147. It is not essential to the validity of a survey that 
it should emanate from a court of admiralty. But in insur- 
ance cases, where the contract specifies a " regular survey," 
it must be such as is known to the laws and customs of the 
port where the vessel happens to be. Certainly, it is import- 
ant, where the liability of the underwriter is to be deter- 
mined by the result of the survey, that it should be made 
under the direction of some known and established author- 



1 Dorr V. Pacific Ins. Co. 7 Wheat. 581. " On this subject," (of sur- 
veys,) said Mr. Justice Johnson, in delivering the opinion of the court in this 
case, " the nature of the contract of insurance, casts the parties on the mu- 
nicipal regulations of all the world. Every commercial country has its own 
regulations on the subject of surveys. It is properly a subject of admiralty 
jurisdiction, since mariners and freighters have to claim the aid of the admi- 
ralty to release them from their contracts in cases of a defect of seaworthi- 
ness. A regular survey must, therefore, in every instance, be such as is 
known to the laws and customs of the port in which a vessel happens to be. 
In this instance, both from the jurisdiction assumed by the court, and the 
known habits of British jurisprudence, the mode of passing a survey through 
a court to give it authenticity, may well be adjudged a regular survey accord- 
ing to the laws of the port into which this vessel was forced." In the case of 
Janney v. Columbian Ins. Co. 10 Wheat. 411, the court said : " In other parts 
of the world the surveying power is very generally exercised as an incident 
to the admiralty power, and the admiralty jurisdiction under our system, can 
only be exercised under the laws of the United States. We do not mean to 
intimate that the power is one which cannot be exercised under municipal 
regulations. On the contrary there are many reasons for maintaining that it 
may be so exercised until Congress may think proper to establish some gene- 
ral rule upon the subject, either as one appertaining to trade and commerce, 
or within the admiralty jurisdiction." Vide also Garrigues v. Coxe, 1 Binn. 
592 ; Amroyd v. Union Ins. Co. 2 Binn. 394 ; Stienmitz v. United Ins. Co. 
2 Serg. & R. 293. 
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ity, and not be left to surveyors, selected by the captain 
himself. 

<^ 148. Where there is an absence of such stipulation in 
policy of insurance, as above described, the survey being an 
ex parte proceeding, is not admissible in evidence, unless the 
defendants (the assurers) call for it. A certificate of survey 
is not legal evidence, because the examination of the survey- 
ors would be better. But when the policy contains the 
stipulation, then the parties have by compact determined by 
what criterion their rights shall be ascertained, that is, by 
the certificate of survey. And when it appears that it is 
authentic and regular, it is evidence of the facts contained.^ 

^ 149. The object' of a survey is to ascertain whether the 
ship shall be repaired, if the means of repairing can be ob- 
tained, or sold. And it is the doctrine of our courts, that if 
the proceeding was fairly conducted, the act of the captain, 
in accordance with the report of the surveyors, will be sanc- 
tioned, unless it appears that the report was based on suppo- 
sititious facts or upon inferences not warranted by the actual 
facts.2 And the onus probandi is thrown upon those who 
would impeach the transaction. 

■5. 160. We have seen that a " regular survey," within the 
meaning of a policy of insurance must be such as is known 
to the laws and customs of the port where the vessel hap- 
pens to be. It would be highly irregular and dangerous, it 
seems to us, if the master should be permitted to appoint the 
surveyors himself, when by the law of the port there was an 
established mode of procedure, under the direction of a legal 
authority. Irregular, because it would be contrary to the 



1 Dorr V. Pacific Ins. Co. 7 Wheat. 581 ; Abbott v. Seabor, 3 Johns. 
Cas. 39 ; Wright v. Barnard, 2 Esp. 901 ; Saltus«. Com. Ins. Co. 10 Johns. 
487 ; Hall v. Franklin Ins. Co. 9 Pick. 466. 

2 Gordon i). F. and M. Ins. Co. 2 Pick. 249 ; Hall v. Franklin Ins. Co. 
9 Pick. 466. 
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known and established course of procedure. Dangerous, 
because it would open the door to collusion and fraud. We 
are now speaking of a case where the parties to the insur- 
ance have bound themselves to abide the result of a "regu- 
lar survey." In the absence of that stipulation, there might 
not be danger from collusion, because the surveyors them- 
selves would be called as witnesses, and the whole transac- 
tion be probed. In the latter case, then, there might be 
no objection to the informal survey of which we are speak- 
ing, that is, a survey made upon the mere private application 
of the master directly to the surveyors. ^ 

<5> 151. In the case of a sale of the ship, the legality of 
the act depends upon its necessity. That must be made out. 
A survey in this instance, whether it be a formal or informal 
one, is not conclusive of the fact of such necessity. It is 
evidence, indeed, of a very important nature, but it may be 
examined and rebutted. Hence, as between the original 
owner and the purchaser, the character of the survey is only 
material as a matter of evidence. That it is fairly conducted 
is the essential consideration. 

<§) 153. In the case of Potter v. Ocean Insurance Company ,2 
it was said, that if an American consul should interpose in 
behalf of the master, and with a view to assist him, should 
appoint the surveyors at his request, and thereby sanction 
their competency to the task, there was no good reason why 
such an appointment should be deemed objectionable. As a 
known public officer, the act of a consul would, even if he 



1 Potter V. Ocean Ins. Co. 3 Sumner's R. 40. In this case, Mr. Justice 
Story, it would seem, did not regard a " regular survey," that is, a survey 
emanating from a court of admiralty, or some other tribunal, known to the 
laws and customs of the port, as having cognizanceof matters of that nature, 
as at all important, or rather necessary. "I am not aware," is his lan- 
guage, " that it is an indispensable requisite that surveys should be ordered 
by courts of admiralty. On the contrary, a survey may be made upon the 
mere private application of the master directly to the surveyors." 

2 3 Sumner's R. 40. 
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had no express or implied authority to make the appointment 
ex officio, be deemed an act of higher authority and more 
entitled to public confidence, than that of the master himself, 
and might be an inducement to the surveyors to undertake 
the duty with more promptitude and responsibility. But the 
court were not aware that the issuing of a commission for a 
survey was, in tmth, beyond the rightful authority of a con- 
sul in cases of this sort. That depends on the course of 
trade and the common functions established by the general 
consent and custom of nations in regard to consuls.^ 

^ 153. It was said in the case of Hall v. Franklin Insur- 
ance Company,^ that the surveyors should be sworn to the 
faithful performance of their duties. But it was held in the 
case of Potter v. Ocean Insurance Company not to be neces- 
sary. The court remarked that there was no law requiring 
it to be done. 

!§. 154. It may be proper in this place, briefly to refer to 
the sale of wrecked or abandoned ships, under the authority 
of the state or nation on whose shores they may have been 
cast, or left derelict. The competency of every government 
to prescribe rules relative to the disposition of such property, 
in such circumstances, is admitted. Accordingly a sale of a 
wrecked or abandoned ship, in conformity to the municipal 
law of a state, devests all previous titles, and confers a valid 
title on the purchafser. All foreign courts from •omity and 
motives of utility, recognize a title thus acquired. When the 
bond fide and official nature of the transaction is made to 
appear, the proprietary right of the purchaser, is everywhere 
respected.' 



1 Judge Story held, tKat in the absence of all controlling proof, that as 
the consul did make the appointment of the surveyors in this case, it afford- 
ed some presumption that it was a rightful exercise of authority. 

2 9 Pick. 466. 

3 Grant v. McLachlin, 3 Johns. R. 40. The Schooner Tilton, 5 Mason 
465. 
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>§, 1.55. A master selling his ship, in a case of distress, does 
it as agent of the owner. The prohibition of law, that for- 
bids agents and trustees from buying the property intrusted 
to their care, applies to him. He cannot act in a double and 
conflicting capacity. He cannot be both vendor and vendee 
at the same time. Such a license would expose him to 
a temptation ordinarily too strong for human nature to re- 
sist. He would be placed in a situation, where it would be 
likely to occur, that if he promoted the interest of his prin- 
cipal, he would sacrifice his own. Hence the law, in all 
cases directly interdicts the purchase by agents or trustees, 
at either public or private sale, of property confided to their 
care.^ It is to be Understood as a qualification of this doc- 
trine, that the principal may adopt or avoid the act (that is, 
the purchase,) of the agent at his election, or he may cori- 
sider the purchase as made for his benefit, or treat it as a 
nullity, as it is without his ratification.^ A sale of a ship, 
and a purchase by the master will not afi"ect the underwrit- 
ers. The parties, assurers and assured, remain in the same 
situation, as if no sale, or formality of sale, had taken place .^ 
But when the owners treat the sale as made for their bene- 
fit, and proceed to repair the ship, they forfeit the right of 
abandonment.* 

<5> 156. The master, empowered, in circumstances of dis- 
tress, and in consequence of them, to sell the ship, is neces- 
sarily clothed with the incidental authority to do all that is 
requisite to complete the transaction. Hence he may exe- 
cute, in his own name, a bill of sale. "The master acts, 
virtute officii, as master, and being in possession of the pro- 



1 Story on Agency, p. 199 ; Baker v. Marine Ins. Co. 2 Mason, 369 ; 
Copeland v. Merc. Ins. Co. 6 Pick. 198 ; Church v. Marine Ins. Co. 1 Ma- 
son, 341. 

2 Church V. Marine Ins. Co. 1 Mason, 345 ; The Schooner Tilton, 5 Ma- 
son, 475 ; Chamberlain v. Harrod, 5 Greenleaf, 420 ; Maryland and Phenix 
Ins. Co. V. Eathurst, 5 Gill and Johns. 159. 

3 Ibid. See the last cited cases. 

* Hall V. Franklin Ins. Co. 9 Pick. 466. 
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perty, the law treats him as one capable of selling in his own ' 
name, but for the benefit of the owner. Foreign purchasers 
in a foreign country, can have no knowledge of the persons 
who are the real owners, or if they may have knowledge of 
those who were owners at the commencement af the voyage, 
they can have no knowledge of any intermediate transfers by 
sale, by death, by bankruptcy, or by operation of law, and if no 
sale would be good except made in the name of the persons, 
who were the real owners at the time, many of the purchases, 
made in cases of sales of necessity, would be liable to be 
avoided. Sales of all other property of the owners except 
ships, made by the master in his own name, would be gene- 
rally deemed sufficient to pass the title, if the sale was 
otherwise justifiable. Foreigners treat with him as they do 
with factors in like cases, as owner de facto. My opinion 
therefore, is, that in a case of sale, strictly of necessity, the 
master may give a sufficient title in his own name, as by 
operation of law, substituted owner pro hac vice, or at least 
as an agent, capable of passing the possession and property 
by a bill of sale in his own name." ^ 

<§> 157. Generally, an agent employed to sell an estate is 
not, as such, authorized to receive the purchase-money. It 
is for the interest of the vendor to receive it, and of incon- 
venience to no one that the law forbids the agent to receive it.^ 
But in the sale of a ship, sold by the master in a case of 
necessity, the circumstances of his situation generally in- 
volve an authority to receive the proceeds, as a necessary 
incident to his authority to sell. And the authority to re- 
ceive the proceeds implies the right to order payment of 
them, in good faith, to such persons as the master may de- 
signate.^ 



1 Schooner Tilton, 5 Mason, 275. See Bryant v. Com. Ins. Co. 6 Pick. 
131, as to a sale by master in a case of shipwreck, 
a Mynn V. Joliffe, 1 M. & Rob. 326. 
8 Ireland v. Thomson, 56 Eng. Com. Law Rep. Man. Gran. & Scott. 
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Of Title, by Capture and Condemhdlion. 

4> 158. The ships of an enemy and the ships of a neutral 
engaged in transactions not permitted by the law of nations 
to the neutral character, such as violation of blockade, trad- 
ing in contraband and interposition in the war, are subject to 
the right of capture.^ The property in a prize belongs 
originally to the sovereign of the eaptor. His grant alone 
vests it iii others. When the capture is made by a public 
armed ship of a belligerent power, the condemnation is to 
the government. But the proceeds, by the general usage of 
nations, are distributed among the captors.^ The courts of 
a belligerent sovereign may be empowered to condemn di- 
rectly to the captors. Thus by the act of 26th June, 1812, 
in cases of privateers duly commissioned for the capture, 
condemnation is to the owners, officers, and crew of the pri- 
vateer. ' 

§ 159. It was formerly held, that as between enemies when 
the spes recuperandi was gone, and the captors had actual 
possession of the prize, or when they had brought it infra. 
prtBsidia, or when they had had firm possession for twenty- 
four hours, the capture was complete and the title passed.* 
It has beeii supposed, too, that when the captured ship origi- 
nally belonged to a neutral, condemnation was necessary to 
change the property ; but other\<rise if she were an enemy 
ship. All these standards of title, however, are now disre- 
garded, and by the general practice of the law of nations, a 



1 S Wildman's International Lavir, 92. 

s Vide Act of Congress, April 23, 1800. 

« March, 110 ; Vattel, b. 3, c. 13 ; Bynkershoek, 2. J. Pub. 1, c. 485 ; 
Marten's Summary, b. 8, c. 3, sec. 11. There is no uniform rule among na- 
tions as to the time when property vests in captors. Nations concur in prin- 
ciple, indeed, so far as to require firm and secure possession ; but their rules 
of evidence respecting the possession are not uniform. The Santa Cruz, 
1 Rob. 50. 

MAR. 1 1 
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sentence of condemnation is at present deemed generally 
necessary, and a neutral purchaser during war looks to the 
legal sentence of condemnation as one of the title-deeds of 
a ship, if he buys a prize vessel.^ The fact, whether the 
vessel is liable to capture or not, must be judicially inquired 
into and decided, and therefore the property is not changed 
until sentence of condemnation has passed, and the prac- 
tice of nations requires that the vessel shall be in a place of 
safety before such sentence can be rendered.® If, however, 
a sale be made by the captors before condemnation, the title 
is affirmed by a subsequent sentence of condemnation, so as 
to make it good afi initio. The condemnation relates back 
to the capture, and affirms its legality.^ 

1^ 160. A sentence of condemnation to be effectual or 
binding, must be passed by a court of competent jurisdiction. 
It must be a court of the nation to which the captor belongs 
and from which his commission issues. It was said by the 
Supreme Court of the United States in the case of The 
Estrella, that a neutral nation which knows its duty will not 
interfere between belligerents, so as to obstruct them in the 
exercise of their undoubted right to judge, through the me- 
'dium of their own courts, of the validity of every capture 
made under their respective commissions, and to decide on 
every question of prize law, which may arise in the progress of 
such discussion.* A legitimate court in the country of the cap- 
tor may legally condemn a prize carried into the port of a 
neutral. This principle was formerly supposed to be in vio- 
lation of the law of nations, and Lord S to well in the case of 
the Herstelder, said that he would not condemn a vessel ly- 
ing in a neutral port.^ But in subsequent cases, considering 

• Lord Stowell, 1 Rob. A. R. 139 ; Hudson v. Guestier, 4 Ciancfa, 293 ; 
Wheelwright v. Depeyster, 1 John. 471. 

2 Hudson V. Guerter, 4 Cranch, 295. 

3 Williams v. Amroyd, 7 Cranch, 433 ; Abbott on Shipping, p. 31, note ; 
2 Wash. Rep. 508. 

4 4 Wheat. Rep. 497. 

5 1 Rob. 113. 
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himself bound by the practice of the High Court of Admi- 
ralty, and the usage of nations, he held, that a ship brought 
into a neutral port might with effect be proceeded against in 
the courts of the belligerent country.^ The courts of our 
country do not deem it material whether the possession of 
the captured property is within the dominion of the captor 
or of a neutral. Seizure and safe possession is all that is 
necessary to give jurisdiction.^ 

<5, 161. The court adjudging prize causes must be in the 
country of the belligerent captor. This doctrine stands on 
the admitted usage of nations. Hence the sentence of a 
court of admiralty, sitting under a commission from a bel- 
ligerent power, in a neutral country, is wholly invalid.^ Neu- 
tral ports are not intended to be auxiliary to the operations of 
the parties at war, and the law of nations has very wisely 
ordained that a prize court of a belligerent captor cannot 
exercise jurisdiction in a neutral country. All such assumed 
authorities are unlawful, and their acts void.* No foreign 
power can of right institute or erect any court of judicature 
of any kind, within the jurisdiction of another power, but 
such only as may be warranted by and in pursuance of trea- 
ties.^ The evils arising from permitting a belligerent to pro- 
nounce sentence of condemnation in the country of a neu- 
tral, are forcibly stated by Lord Stowell in the case of the 
Flad-Oyen.^ Here, he observes, a person utterly destitute 
of all authority, except over the subjects of his own coun- 
try, (the sentence of condemnation was passed by the French 
Consul residing at Bergen, in Norway, a neutral country,) and 



> Comet, 5 Rob. 285 ; Ed. A. R. 97 ; Henrique and Maria, 4 Rob. 35. 

2 Hudson V. Guestier, 6 Cranch, 281; Cheriot v. Foussatt, 3 Binn. 220; 
The Arabella and Madeira, 2 Gall. 368 ; 7 Wheat. 323. 

3 The Flad-Oyen, Martinson, 1 Rob. 135; The Kierlighett, 3 Rob. 96 ; 
Donaldson v. Thompson, 1 Camp. 428; Havelock D.Rookwood, 8 Term, 
268. 

* Wheelwright v. Depeyster, 1 John. 471, Kent, C.J. 

5 The Mary Ford, 3 Ball. 6, Jay, C. J. 

6 1 Rob. 135. 
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possessing that only by the indulgence of the qountry in which 
he resides, pretends to exercise a jurisdiction in a matter in 
which the subjects, of many other states may he concerned. 
No such authority was ever conceded by a country to a fo- 
reign agent of any description residing within it, and least of 
all could such an authority be cqnceded in the matter pf prize, 
a matter over which a neutral country has no cognizance whatr 
ever, except in the single case of an infringement of its own 
territory. Consider the consequences which must follow 
from allowing the validity of this condemnation ; it would 
have the effect of making every port of every neutral nation 
a port of condemnation. This must give a reasonable jeal- 
ously to belligerent powers, and would serve at length to 
embroil every neutral natipn. If France can station a judge 
of the admiralty at Bergen, and can station there its cruisers 
to carry in prizes for that judge to cqndernn, who can deny 
that, to every purpose of hostile mischief against the com- 
merce of England, Bergen will become an enemy's port ? 
To make the ports of Norway the seats of the French tribu- 
nals of war, is to make the afijacent sea the theatre of French 
hostility. It gives one belligerent the unfair advantage of a 
new station of war, which does not properly belong to hini, 
and it gives to the other the unfair disadvantage of one ac- 
tive enemy in a quarter where no enemy would naturally be 
found. The coast of Norway could no longer be approached 
by the British n^erchant with safety, and a suspension of 
commerce would be followed by a suspension of amity. 
Wisely therefore did the American government defeat a simi- 
lar attempt made at an earlier period of this war. 

■^ 162. In Smith v. Surridge,i Lord Eenyon observed, that 
the sentence of a French court, in a country out of the juris- 
diction of France, had been wisely held not to change the 
property ; but when it had been acquiesced in in that country, 
it might make a difference, and from the time of the sale 



1 4 Esp. N. P. Cas. 26. 
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under such a decree, the property was regularly brought 
down to the plaintiflF. But this doctrine is contrary not only 
to the case of the Flad-Oyen, and other decisions of Sir 
William Scott, but is inconsistent with the position assumed 
by Lord Kenyon himself, in Havelock v. Rockwood,^ where 
the foreign sentence which was rejected was made with the 
knowledge of the neutral power, which received duties on 
the condemnation and the sale in consequence of it.^ The 
acquiescence of a neutral country in a sentence of condem- 
nation pronounced by an agent of a belligerent, residing 
within such neutral country, does not affect the question at 
all, because in the matter of prize the neutral country has no 
cognizance whatever. Its concession of authority to one of 
the belligerent parties, to pronounce, by its agent in the 
neutral country, sentence of condemnation, is of no effect 
because it is an authority that it cannot concede.^ 

i§> 163. A belligerent cannot, by a court sitting under its 
commission in a country in which the forms of an independ- 
ent, neutral government are preserved, pass a valid sentence 
of condemnation, although the belligerent may have such a 
body of troops stationed there, as in reality to possess the 
sovereign authority. While a government subsists, courts 
cannot look to the degree in which it might be overawed by 
a foreign force. When the fact is ascertained that the sen- 
tence was pronounced by a belligerent on neutral territory, 
it is their duty to declare it void.* 

■^ 164. A belligerent may institute a court of admiralty in 
the country of a co-belligerent or ally, and a sentence of 
condemnation passed by such court is valid and binding 
upon all parties. There is a common interest between the 



1 8 T. R. 276. 

2 1 Camp. Cas. p. 433, note to Donaldson v. Thompson. 

3 Flad-Oyen, 1 Rob. 135. 

* 1 Camp. Cas. 430 ; Donaldson v. Thompson. 
11* 
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belligerent a,nd his ally on the subjeol, an(i both govetneaents 
are presumed to authorize any measures conducing to give 
effect to their arms, and to consider each other's ports as 
mutually subservient.^: The allied state, or co-belligerent, 
is considered as forming one comnmnity with the captors.^ 
But the prize court of an ally cannot condemn. 

<^ 165. We have elsewhere observed, that a sentence of 
condemnation by a court of competent jurisdiction was ne- 
cessary to change the property in a pri^e. But lEanisediately 
on the capture, the captors acquire such a right a,s no neutral 
nation can justly impugn or destroy. Hence, if the captured 
property should be ?tbandoned from necessity at seSi, upon a 
libel of salvage by neutrals in a neutral court, the value of 
the property after deducting the salvage, must be decreed to 
the captors. That is to say, the right of the original owners 
is not revived by the abandonment. The principle upon 
which this doctrine rests is, that the abandoniQient if not 
done by choice, but from necessity, leaves the right unim- 
paired, and the vessel being brought into port by a friend, 
ought to be restored on paying a reaison^ibJe salvage.^ 

"^ 166. The courts of a neuitral nation, cannot inquire into 
the validity of any capture, made by belligerents, whether 
the property be belligerent or neutral, unless such capture be 
made in violation of its own neutrality. They aie bound to 
consider the fact of possession as conclusive evidence of the 
right.^ But if the capture be made within the territorial 
limits of a neutral country into which the prize is brought, 



1 The Flad-Oyen, 1 Rob. 135 ; Oddy v. Bovill, 2 East, 471 ; The Har- 
mony, 2 Rob. 210 ; The Christopher Slyboom, 2 Rob. 209. 
3 Abbott on Shipping, p. 33. 

3 The Mary Ford, 3 Dall. 198; De Jure Matitimo, 82. 

4 Glass V. The Sloop Betsey, 3 Dall. 6 ; United States v. PetMs, 3 Dall. 
121 ; L'Invincible, 1 Wheat. 238 ; The Alerta, 9 Cranoh, 359 ; The Estrella, 

4 Wheat. 298 ; The Divina Pastora, 4 Wheat. 52 ; The Josefa Segunda, 

5 Wheat. 338 ; Abbott on Shipping, p. 31, note. 
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or by a privateer which had been illegally equipped in such 
neutral country, the prize courts of such neutral country 
not only possess the power, but it is their duty, to restore the 
property, so illegally captured, to the owner. This is neces- 
sary to the vindication of their own neutrality. A neutral 
nation may, if so disposed, without a breach of her neutral 
character, grant permission to both belligerents to equip their 
vessels of war witMn her territory. But without such per- 
mission the subjects of such belligerent powers have no right 
to equip vessels of war, or to increase or augment their force 
either with arms or men, within the territory of such neutral 
nation. Such unauthorized acts violate her sovereignty and 
her rights as a neutral. All captures made by means of such 
equipments are illegal in relation to such nation, and it is 
competent to her courts to punish the offenders, and, in case 
the prizes taken by her are brought infra jprmsidia, to order 
them to be restored.^ 

§ 167. The sentence of a court of competent jurisdiction 
in rem is conclusive upon the title to the property condemned, 
and equally conclusive as to the facts on which the sentence 
professes tp be faundted.^ The Supreme Court of the United 
States, in The Mary, said that the reason why the whole 
world are ordinarily bound by the decree of a court of admi- 
ralty in rem, is, that every person having any interest in it 
may make himself a party and appeal from the decree. But 
notice of the controversy is necessary in order to become a 
party ; and it is a principle of natural justice, of universal 
obligation, that before the rights of an individual be bound 
by a judicial sentence, he shall have notice, either actual or 
implied, of the proceedings against him. Where these pro- 
ceedings are against the person, notice is served personally 



1 The Alerta, 9 Cranch, 359, Washington, J. 

a Bradstreet v. Neptune Ins. Co. 3 Sumner, 600 ; Croudson v. Leonard,/ 
4 Cranch, E. 434 ; Rose v. Himely, 4 Cranch, R. 241 ; Hudson v. Guestisj 
4 Id. 281 ; The Mary, 9 Id, 126, 143 ; Gelston v. Hoyt, 3 Wheat. 246. 
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or by publication ; where they are in rem, notice is served 
upon the thing itself. This is necessarily notice to all those 
who have any interest in the thing, and is reasonable because 
it is necessary, and because it is the part of common pru- 
dence for all those who have any interest in it, to guard that 
interest by persons who are in a situation to protect it.^ If 
it does not appear upon the face of the record of proceedings 
in rem, that some specific offence is charged for which the 
forfeiture in rem is sought, and that due notice of the pro- 
ceedings has been given, either personally, or by some public 
proclamation, or by some notification or nionition, acting in 
rem, or attaching to the thing, so that the parties in interest 
may appear and make defence, and in point of fact the sentence 
of condemnation has passed upon ex parte statements with- 
out their appearance, it is not a judicial sentence, conclusive 
upon the rights of foreigners, or to be treated in the tribunals 
of foreign nations, as importing verity in its statements or 
proofs.^ 

"§> 168. A sentence of condemnation by a foreign court, 
pronounced in rem, is held valid upon the presumption that 
the jurisdiction exercised is lawful. But that presumption 
may be overturned by competent evidence. Hence, if the 
court pronouncing the decree had no jurisdiction over the 
cause, if the property condemned was neither positively or 
constructively in its possession, nor submitted to its jurisdic- 
tion, then its adjudication will be disregarded. The juris- 
diction must be exercised in consistency with the law of 
nations, or the sentence is a nullity. And every court called 
to adjudicate upon a claim set up under a sentence of 
condemnation of a foreign court, may examine into the 
jurisdiction of such foreign court, to ascertain if it were 
competent to pronounce the sentence.^ We have already 



1 The Mary, 9 Cranoh, R. 126, 142, Marshall, C. J. 

2 Bradstieet v. Neptune Ins. Co. 608, Story, J. 

^^ Rose ti. Himely, 4 Cranch, 241 ; Hudson v. Guestier, 4 Cranch, 293 ; 
W^eelvfright v. Depeyster, 1 John. R. 471 ; Amroyd b. Williams, 7 Cranch, 
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seen ^ that the condemnation of a prize by a consul of a 
belligerent in a neutral country is deemed invalid, because 
such jurisdiction cannot, .consistently with the law of nations, 
be exercised. And the same result would follow, if a court 
of prize should condemn, or profess to condemn, a vessel 
which had never been captured at all, or if captured, after^ 
wards rescued, or recaptured, or voluntarily discharged, so 
that she was no longer under the dominion or possession of 
the captors.^ 

'I' 169. Courts of prize acting in rem, as they are courts 
sitting under the law of nations, the courts of other nations 
are competent of themselves to inquire into and ascertain 
whether there has been any excess of jurisdiction or not, 
without any resort to the laws of the particular country, 
where the tribunal is established. But in respect to munici? 
pal courts acting in rem, but deriving their authority solely 
from the territorial laws of the sovereign, they are and 
must, from the nature of the case, be presumed to be the 
best judges of the nature and extent of their own jurisdiction, 
and of its just and legitimate exercise. Their judgment, there- 
fore, affirming that jurisdiction must ordinarily be conclusive 
upon all foreign tribunals, subject, however, to this reserve, 
that the res is either within the territory, or is pdsitively or 
constructively in the possession of the sovereign or his 
officers, so that the jurisdiction can, according to the law of 
nations, rightfully attach in such tribunals. No foreign 
court can be permitted to sit as a court of errors to revise the 
decisions of municipal courts in the exercise of the jurisdic- 
tion conferred on them by the municipal laws. That would 
be to assume the final interpretation of those laws. But this 
doctrine must be understood with its proper limitations, that 



423 ; Peters v. Warren Ins. Co. 3 Sumner, 389 ; Bradstreet v. Neptune 
Ins. Co. 3 Id. 600 ; Cheriot v. Fonssatt, 3 Binn. 220 ; Abbott on Shipping, 
p. 32, note, and authorities there cited. 

1 Ante, sect. 67. 

2 Bradstreet V. Neptune Ins. Co. 3 Sumner, 606. 
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the tribunal is recognized by the so^reign of the country« 
as competent to act in the premises, which competency may 
be conclusively established from the express recognition of 
the sovereign, or his silent acquiescence in its decrees.^ The 
objection, then, to the jurisdiction of a foreign court sitting 
in rem, may be inquired into not only as to the subject-matter, 
but also as to the authority from which it has emanated, and 
if the jurisdiction be unauthorized from either cause, it is a 
decisive objection to the sentence.^ But when the jurisdic- 
tion is established, the sentence in rem is conclusive with 
respect to the thing itself, and operates as an absolute change 
of the property. By such sentence the right of the former 
owner is lost, and a complete title given to the person who 
claims under the decree. No court of coordinate jurisdiction 
can examine the sentence. The question, therefore, respect- 
ing its conformity to general or municipal law, can never 
arise ; for no coordinate • tribunal is capable of making the 
inquiry.^ 

<§ 170. Upon this cursory examination of the subject, it 
will be seen that the title to vessels subject to the right of 
capture, and actually captured and brought, either actually or 
constructively within the territory of the sovereign of the 
captors, so'that the jurisdiction of his tribunals can rightfully 
attach, and are there legally condemned, is changed. 



1 Bradstreet v, Neptane Ins. Co. 3 Samnei, 606, Stoiy, 3. 
s Abbott on Shipping, p. 32, note. 
3 Williams v. Amroyd, 7 Cranoh, 432. 
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V 

CHAPTER IV. 

CONTRACT OF AFFREIGHTMENT, BY CHARTER-PARTY. 

"Ji 171. A CHARTER-PARTY, (the churta-partita of the civil 
law,) answered originally to an indenture at common law, 
which has now become practically obsolete. It was for- 
merly written on one piece of parchment, and to prevent the 
substitution of a fictitious for the genuine agreement, the 
two parts were divided in such a manner, that their original 
correspondence could not be mistaken. The contract of 
affreightment, by charter-party, is the agreement by which 
an entire ship or some principal part thereof, is let to a mer- 
chant for the conveyance of goods on a determined voyage.' 

<5> 173. The admiralty has jurisdiction over maritime con- 
tracts, such as the contract of affreightment by charter-party.^ 



1 Abbott on Shipping, p. 315 ; Molloy, 2, 4, 4. 

2 The extent of the admiralty jurisdiction of the Federal Courts has been 
very severely canvassed in this country. The celebrated judgment, how- 
ever, of De Lovio v. Boit, 2 Gallis. 399, pronounced at an early day, 
although it did not close the avenues to controversy, virent very far to relieve 
the doubts of the profession. It vras established in that case, by Mr. Justice 
Story, from a historical review of the admiralty jurisdiction, that in the 
reign of Edward III. the admiralty exercised jurisdiction, 1. Over matters 
of prize and its incidents. 2. Over torts, injuries, and offences, in ports 
within the ebb and flow of the tide, on the British seas and on the high seas. 
3. Over contracts and other matters, regulated and provided for by the laws 
of Oleron and other special ordinances ; and, 4. Over maritime canses in 
general. Such was the ancient, original, and rightful jurisdiction of the admi- 
ralty. That jurisdiction was subsequently defined by the statutes of 13 and 
15 Richard 11. The former statute enacts, " that the admirals and their depu- 
ties shall not meddle henceforth of any thing done within the realm, but ,/ 
only of a thing done upon the sea, according as it hath been duly used in tW 
time of the noble King Edward, (3) grandfather of our lord the King, tfe,at 
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But it has no jurisdiction over preliminary agreements to 
execute a charter-party, or such contracts as lead to maritime 
contracts. But where a preliminary agreement contains the 



now is." The latter statute enacts, " that of all manner of contracts, pleas, 
quereles, and of all other things done or arising within the bodies of counties 
as well by land as by water, and also of wreck of the sea, the admiral's 
court shall have no manner of Cognizance, power, nor jurisdiction." Mr. 
Justice Story contends that these statutes were not intended to abridge any 
part of the original, rightful jurisdiction of the admiralty, but only to check 
its usurpations over contracts made at land, unconnected with maritime busi- 
ness. That they still left to the admiralty cognizance of all maritime con- 
tracts, and all torts, injuries, and offences, iipon the high sea and in ports as 
far as the tide ebbg a.nd flows, and that the common-law interpretation of 
them, which confines the admiralty jurisdiction to things wholly and exclu- 
sively done upon the sea, is indefensible upon principle, and that the de- 
cisions founded upon it are inconsistent and contradictory. He also contends, 
that whatever may be the binding authority of the common-law decisions in 
England, we are at libeirty to reexamine the doctrines and to construe the 
jurisdiction of the admiralty upon enlarged and liberal principles. To the 
argument, that the clause in the Constitution of the United States which 
confers upon the judicial power cognizance "of all cases of admiralty and 
maritime jurisdiction," must be so construed as to limit the jurisdiction in 
these cases to the jurisdiction which the admiralty exercised in England at 
the time of the American Revolution, he replies, that such a construction 
would enlarge and limit the jurisdiction by the provisions of statutes, enacted 
for the government and regulation of the High Court of Admiralty, and 
which, propria vigore, did not extend to the colonies. Besides, it would in- 
volve qualifications of the jurisdiction, which are perfectly arbitrary in them- 
selves, inapplicable to our situation, and Contradictory to the commissions and 
practice of the vice-admiralty colonial courts. But even if this exposition 
were to be adopted, are we to be governed by the doctrines of the common 
law, or the admiralty ? There is no superior sanctity in the decisions at 
common laVr, upon the jurisdiction of other courts, which entitles them to 
outweigh the very able and learned decisions of the great civilians of the 
admiralty. Upon an independent view of the clause of the constitution 
which gives to the judicial power cognizance of " all cases of admiralty and 
maritime jurisdiction," he contends that the word " maritime" was added, 
seemingly ex industria to remove every latent doubt, and that " cases of 
maritime jurisdiction " must include all maritime contracts, torts, and inju- 
ries which are in the understanding of the common law, as well as of the 
y 9Atmxa\l'S ," tausceciviles et maritir/uE," The disputes and discussions, respect- 
\ing what the admiralty jurisdiction was, could not but be wellknowattt the 
frij(:imers of the constitution. One party sought to limit it by locality, another 
by%he subject-matter. It was wise, therefore, to dissipate all question, by 
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substantial pcovisions of a charter-party, it may be treated as 
such, although the parties contemplate and agree to execute 



giving cognizance of all "cases of maritime jurisdiction," or, what is pre 
cisely equivalent, of all maritime cases. Upon any other construction, the 
word " maritime ".would be mere tautology ; but in this sense it has a pe- 
culiar, and appropriate force. 

In the case of the Schooner Volunteer, Mr. Justice Story alluded to his 
judgment in the case of De Lovio v. Boit, as follows : " It is now approach- 
ing nearly to twenty years since I had occasion to consider with laborious 
care and attention, the nature and extent of the jurisdiction of the admiralty 
over maritime contracts. The conclusion to which my mind then arrived, 
was, that the admiralty had an original, ancient, and rightful jurisdiction over 
all maritime contracts, strictly, so called, (that is, such contracts as respect 
business, trade, and navigation, to, on, and over the high seasj) which it 
might exert by a proceeding in rem, in all cases, where the maritime law 
established a lien or other right in rem, and by a proceeding in personam, 
where no such lien or other right m rem existed. The courts of common 
law, it i? true, had on various occasions denied, opposed, and sought to re- 
strict this jurisdiction. But their decisions have been founded in no uniform 
principles or reasoning, and have been, if' it may be so said without irreve- 
rence, more the offspring of narrow prejudice, illiberal jealousy, and im- 
perfect knowledge of the subject, than of any clear and well-considered 
principles. These decisions have fluctuated in opposite directions at differ- 
ent periods, and the final results, unfavorable to the admiralty, have been in 
a great measure owing to a deference for the learning of Lord Coke, whose 
hostility to the admiralty, not to speak of his disingenuousness, entitle him 
to very little respect in such a discussion. At all events, the contradictory 
nature of these decisions, and the state of the law on the subject at the time 
of the emigration of our ancestors, as well as the structure and jurisdiction 
of the vice-admiralty courts under their commissions, on that occasion seemed 
to me to require, that the jurisdiction of the admiralty in America should be 
reexamined, and established upon its true principles, and maintained upon its 
just, original foundations. If, since that period, I had found reason in any 
subsequent researches to ctange those opinions, I should not hesitate on the 
present occasion to avow and correct errors; for the advancement of juridi- 
cal truth is, and ever ought to be, far more important to every judge, than any 
narrow adhesion to his own preconceived and ill-founded judgments. But 
I am free to confess, that after every thing which I have heard and seen in 
the intermediate period, whether in the shape of appeals to popular preju- 
dices, or of learned and liberal arguments, or of severe and confident ^it- 
icism, I have been unable to change these opinions. They remain with me 
unshaken and unrefuted." See also upon the jurisdiction of the admiralty 
over maritime contracts, Freight and Cargo of The Spartan, Ware's R. 149 ; 
The Rebecca, Id. 188; The Phebe, Id. 263; Kent's Com. (3d ed.) SSO. 
MAR. 12 
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thereafter a more formal instrument.^ Thus in the case of 
the Schooner Tribune,^ the following memorandum of con- 
tract, was held to amount to a present charter-party. " I 
hereby agree, within three days, to be ready at Hampden, 
with a new suit of sails on the Tribune, to load for T. W. 
Letson, (the libellant,) and proceed without delay to Lubec, 
to take in what may be wanted to constitute her cargo, and 
proceed to Havana, and back to any port of the United 
States ; also, that the charter-party shall not commence until 
she is loaded at Lubec, provided I am not detained over seven 
days in loading said vessel." Then follows the date and the 
signature of the master, who enters into the contract.' On 
the same paper, immediately below the foregoing memoran- 
dum, is the following, signed by T. W. Letson : " I agree 
to allow said vessel, on said charter-party, five hundred Span- 
ish dollars per month. The charter to be made at Lubec." 
The ground of decision in this case was the same as in 
Warman v. Faithful,* where it was established, that an agree- 
ment for a lease for a definite period for a fixed rent, amount- 
ed to a present demise, notwithstanding a more formal instru- 
ment was to be executed. 

§ 173. It is the usual practice to reduce the charter-party 
to writing. The Ordinance de Marine, as well as the modern 
code of France, require it to be done. " AH articles for 
freighting of ships," says the old code, " shall be reduced 
into writing, and agreed to by the merchants that freight, and 
the master or owners of the ships freighted." ^ Valin, in his 
commentary on this article, holds, notwithstanding the ex- 



1 Sumner's R. 144; The Schooner Tribune. 

2 Ibid. 

3 It was held in this case, that the master of the Tribune, although in the 
home port, from the particular circumstances of the case, such as his taking 
theVessel on shares, was competent to make a charter-parly. Besides it was 
said, that there was an adoption of the contract by one of the owners, upon 
a full knowledge of the proceedings of the master. 

i 5 Barn, and Adol. 1052. 

5 Sect. xxvi. art. i. Code de Commerce, art. 373. 
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press requirement of a written instrument, that the contract, 
if by parol, would be equally valid and binding. In our 
law there is nothing that makes a charter-party by deed or 
writing, essential evidence of the contract. A ship may be 
hired by a parol charter for a voyage, or for a time certain.^ 

1^ 174. The master of a ship has, under his general author- 
ity, a right to charter the ship in a foreign country, if his 
owner has no agent there.^ In the absence of a special 
agent, he becomes virtute officii agent of the owners, and 
empowered as such, to let the ship by charter-party. He 
cannot, however, by a contract of that nature, take the ship 
out of her usual employment. He cannot take her, for in- 
stance, from the coasting trade, and let her for a foreign 
voyage.^ It belongs to the incidental authority of the master 
to make all contracts that relate to the ordinary employment 
of the ship.'* But it is not an incident to his general author- 
ity to make a contract by charter-party in the home port, nor 
can it be presumed, ordinarily, from his character as master.^ 
The owner is not bound by such a contract, without his 
assent is made to appear. This may be shown from various * 
circumstances, such, for instance, as knowledge of the con- 
tract on his part, followed by no act of repudiation or dis- 
sent, or perhaps from having authorized the master to make 
such 'contracts in former voyages. 

'5> 175. There are certain technical rules of the common 
law, with respect to contracts under seal, which may not be 
out of place in a work of this nature, and which certainly 
are deserving of consideration. In the first place, then, it is 



1 Taggard v. Loring, 16 Mass. 336 ; Muggridge v. Evelelh, 8 Law Rep. 
21 ; The Phebe, Ware's R. 263 ; 3 Kent's Com. 203. 

2 Hurry v. Hurry, 2 Wash. C. C. R. 145. 

3 Ward V. Green, 6 Cowen, 173. 

4 Story on Agency, § 116, ^ 121 ; Gernon v. Cochran, Bee's Adm. R. 
209. 

5 Schooner Tribune, 3 Sumner, 140. 
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well settled, that the master has no power, merely in his 
character of master, without a superadded agency, to bind 
the owners by a charter-party under his hand and seal, so as 
to subject them to an action of covenant thereon. A deed, 
under seal, must be executed by the party himself, or by 
another for him, in his presence and with his direction, or in 
his absence by an agent authorized so to do by another 
deed.^ And as the master has no authority virtute officii to 
e'xecute a charter-party under seal, a subsequent parol ratifi- 
cation of his act by the owner is no more availing than a 
parol authority previously given, and that is clearly insuffi- 
cient. 

■§1 176. When the master, in circumstances that authorize 
his making a charter-party by deed, proceeds, as agent of the 
owners, to execute such an instrument, it must appear from 
the face of it in what character he acts. When any one has 
authority, as attorney, to do any act, he must do it in the 
name of him who gives the authority and as his act, other- 
wise he binds himself and not the principal.^ If the deed is 
actually made in the name of the principal, and purports upon 
its face to be his deed,, and not the deed of the agent or at- 
torney, no particular form of words is necessary in the exe- 
cution of it.^ It was said, in the case of Mears v. Morrison,* 
that the usual and appropriate mode of signing a deed by an 
agent or attorney is, to sign his principal's name and then 
his own. In that case the agent signed and sealed the in- 
strument simply as " C. D., agent," without naming his 
principal, and it was held that the agent alone was bound. 
It is, however, indifferent, whether the agent signs his own 
name first or the principal's.^ And where the master entered 
into a charter-party, describing himself therein as " agent 



1 Abbott on Shipping, p. 317 ; Picliering v. Holt, 6 Greenleaf, 160. 

2 Combe's Case, 9 Coke, 75. 

3 Evans v. Wells, S2 Wend. 324 ; Magill v. Hinsdale, 6 Com. 464. 

4 1 Breese, 172. 

6 Campbell I). Barker, 2 Watts, 83. 
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for and in behalf of the owners " of the ship, and as " agent 
aforesaid," but without naming the owners, and the parties, 
in a subsequent clause, bound themselves personally for the 
performance of the covenants of the charter-party, and the 
master then signed and sealed the instrument, without any 
addition, he alone was held responsible for his covenants. 
He did not name his owners as parties, nor indeed at all, nor 
did he sign as agent or attorney, but in his own name.^ 

■§1 177. An instrument not under seal, is not altogether 
governed by the principle that was established in Combe's 
case,2 and recognized in the modern decisions, namely, that 
an agent binds himself and not his principal, unless he uses 
the name, and acts in the name of, the principal. If it can 
be collected from the import of a simple contract, that the 
agent intends to bind his principal and not himself, that is, 
if it appears from the instrument that the party acted as 
agent, it is sufficient. It is not essential that he should sign 
his principal's name.^ That is only necessary in deeds. It 
was said, in the case of Evans v. Wells,* that the rule appli- 
cable to simple contracts might, perhaps, be applied to sealed 
instruments, whenever the seal is not absolutely essential to 
their legal efficacy. 

"^ 178. An action on the case ''''ill not lie, where the plain- 
tiff depends upon a deed to riove the contract on which he 
relies. Hence, where two of several owners of a vessel ex- 
ecute a charter-party under their seals, for themselves and 
the other owners, the two only are liable to the hirer upon the 
covenants contained in the charter-party. The deed, which 
is essential to the hirer's title in any action, establishes a 
right against two only of the owners.^ Where the action is 



1 Meyer v. Barker, 6 Binn. 238. 

2 9 Coke, 75, 

3 Andrews v. Estes, 3 Fairf. 267, 

4 22 Wend. 324. 

5 Kimball w. Tucker, 10 Mass. 194 ; Banorgee v. Hovey, 5 Id. 11. 

12* 
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on the covenant contained in a charter-party, it is competent 
to the defendant to give evidence that, at the time of the 
agreement, the plaintiff made representations as to the capa- 
city of the vessel which were false and fraudulent, in mitiga- 
tion or satisfaction of the plaintiff's demand,^ Fraud is a 
good defence to such an action, and will be an answer to the 
whole demand, or in abatement of the damages, according to 
the circumstances of the case.^ And this, not because the 
defendant has any right to damages by virtue of any breach 
of contract, which was by parol and anterior to the charter- 
party, but simply on the ground that he was deceived by the 
false representations as to the capacity of the vessel.^ 

"J" 179. After an agreement has been reduced into writing, 
a charter-party for instance, it is competent to the parties, at 
any time before breach of it, by a new contract not in writ- 
ing, either altogether to waive, dissolve^ or annul the former 
agreement, or in any manner to add to, or subtract from, or 
vary, or qualify the terms of it, and thus to make anew con- 
tract, which is to be proved, partly by the written agreement 
and partly by the subsequent verbal terms ingrafted upon 
what will be thh« left of the written agreement.* The 
alteration, however, of the written contract by parol, makes 
it all parol.^ " It is ceitainly more reasonable," said Gib- 
son, C. J., in the case of YJcary v. Moore,^ "that the parol 
part, being the more recent expitession of the intention, should 
draw to its nature the retained sixpulations of the old con- 
tract, than that the latter should draw to them the parol 
stipulations, which are incapable of assimilation to a spe- 
cialty." Hence, where a new agreemem is substituted for 
the agreement contained in a charter-party un.der seal, (such 



1 Johnson v. Miln, 14 Wend. 195. 

^ Beeker v. Yiowman, 13 Johns. 303. 

3 Johnson v. Miln, 14 Wend. 195. 

* Gosa V. Lord Nugent, 5 B. & Adol. 65, Lord Denman. 

5 Vicary v. Moore, 3 Watts, R. 457. 

6 Ibid. 
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substituted agreement arising from the alteration of the old 
one,) the remedy of the owner is upon such substituted 
agreement. He cannot maintain covenant upon the old con- 
tract, which is merged in the parol agreement, and its generic 
character lost.^ 

^ 180. A parol agreement to rescind a sealed contract is 
not binding as an executory agreement, but valid and bind- 
ing when carried into effect.^ After breach of a sealed con- 
tract, a right of action may be released or waived by a new 
parol contract.^ The rules respecting the execution and dis- 
charge of a sealed instrument are technical, and in most 
cases arbitrary ; but nevertheless they are adhered.to by the 
courts of common law, and determine the rights of the par- 
ties. Hence it is important in transactions relating to a 
charter-party by deed, to observe carefully the legal formali- 
ties necessary to their validity. It might perhaps be difficult 
to assign any satisfactory reason for the rule of the common 
law, that the performance of a charter-party under seal can- 
not be released or waived by parol, or by a written instru- 
ment not Under seal, a rule that totally disregards the more 
recent expression of the will and wishes of the parties, simply 
because that will and those wishes are not evidenced by a 
wafer or a piece of wax. But so it is, and in the business 
of life it is more important to know what the law is, and to 
observe it, than to search out the reasons upon which it may 
profess to be founded. 

■§> 181. A charter-party contains the names of the parties, 
the name and usually the burden of the vessel, the place and 



1 Luciana V. Am. Fire Ins. Co. 2 Wheat. 167; Baiid v. Blairgrove, 
1 Wash. 170 ; Mead v. DeGolger, 16 Wend. 533 ; Cox v. Bennett, 1 Green- 
leaf's R. 165. 

2 Dearborn v. Cross, 7 Cowen, 48 ; La Fevr« v. Same, 3 S. & R. 341 j 
Munroe v. Perkins, 9 Pick. 300 ; Delacroix v. Bulkley, 13 Wend. 75. 

3 Delacroix v. Bulkley, 13 Wend. 75 ; Suydam v. Jones, 10 Wend. 180 ; 
Barnard v. Burling, 11 Wend. 27 ; Hasbrouck v. Tappen, 15 Johns. 200. 
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time of th*e lading and unlading, the sum to be paid for 
freightj the time the vessel is to stay at the respective ports, 
stipulations as to seaworthiness, demurrage, &c. When 
the vessel is chartered without any limitation as to time, it 
is an absolute and indefeasible hiring for every voyage which 
she shall have undertaken until notice is given by the owner 
of his intention to put an end to the contract. The contract is 
determinable at the will of the owner of the vessel, but he can- 
not rescind it while the vessel is actually employed in business 
pursuant to the contract. ^ The charterer, unless restrained 
by an express clause in the charter-party, may underlet the 
vessel. If the burden be expressed and falls short, the ship 
being freighted by the ton, payment can be recovered, says 
MoUoy, only for the real burden.^ But if the owner, ia 
good faith, makes a representation to the charterer as to the 
capacity of the vessel, which turns out to be untrue, it would 
seem that the charterer, if the ship is freighted for a gross 
sum and not by the ton, can claim no abatement of the stipu- 
lated price. We have seen that where a vessel was sold as 
of a certain capacity, and it appeared that she was of less 
capacity, the discrepancy, in the absence of fraud, did not 
afford a ground of action.^ And d fortiori, the doctrine is 
applicable to the hiring of a vessel. Where the burden of 
the vessel is not expressed, but there were false verbal state- 
ments as to her capacity, anterior to the contract, or at the 
time of making it, these may be given in evidence to re- 
duce the payment.* In the case of Hunter v. Fry,^ it ap- 
peared that the ship was described in the charter-party as of 
the burden of two hundred and sixty-one tons or thereabouts, 
and that the freighter covenanted to load a full and complete 
cargo. The burden of the ship, thus expressed, there being 
no evidence of fraud, was held not to conclude the parties, 



1 Cutler V. Winsor, 6 Pick. 335. 

2 B. ii. c. 4, § 8 ; see also Roccus, 72, 73, 74, 75. 

3 Dyer v. Lewis, 7 Mass. 284. 

* Johnson v. Miln, 14 Wend. 195. 
s 2B. &A. 421. 
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and that the loading of goods equal in number of tons to 
the tonnage described in the charter-party, was not a per- 
formance of the covenant to furnish a full cargo, although 
it appeared that the ship was capable of carrying four hun- 
dred tons of goods of the description mentioned in the char- 
ter-party. It would, therefore, seem to be necessary, if it is 
deemed important, to definitely limit the operation of a 
charter-party, as to the capacity of a vessel, to introduce a 
suitable covenant to effect that purpose.^ 

<5> 182. Although it is usual in a charter-party for the owner 
to stipulate that the ship shall be kept tight, staunch^ and 
strong during the voyage, he is still bound, in the absence of" 
such stipulation, to see that she is in a suitable condition to 
transport her cargo in safety and to keep her in that condi- 
tion, unless prevented by perils of the sea or unavoidable 
accident. If the goods are lost by reason of, any defect in 
the vessel, whether latent or visible, known or unknown, 
the owner is answerable to the freighter upon the principle 
that he tacitly contracts that his vessel shall be fit for the 
use for which he thus employs her.^ The charterer of a 
vessel is bound to victual and man her, without any express 
stipulation in the charter-paMy to that effect, unless it ap- 
pears from the instrument itself that a different arrangement 
was intended.^ 

■^ 183. It is necessarily understood, where the owner 
contracts with the hirer, that the vessel shall be staunch, 
strong, suitably provided, &c., at the expense of the owner, 
that every defect of the vessel happening abroad, in the 
course of the voyage, is to be remedied by the care of the 
hirer and employer. The hirer, either on his own credit or 
the credit of the owner, and ultimately at his expense, must 



J Vide Abbott, p. 322. 

2 Putnam v. Wood, 3 Mass, 481 ; Ripley v. Scaife, 7 D. & R. 810. 

3 Goodridge v. Lord, 10 Mass. 483. 
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provide whatever is necessary to enable the vessel to con- 
tinue on the voyage, and employment for which the hirer 
has engaged her. If the vessel is sufficient at the commence- 
ment of the voyage, but be entirely lost in the course of it, 
the owner loses his freight-money, but nothing more, upon 
the contract of the charter-party. The charterer must not 
abandon the vessel so long as she can be kept afloat and 
suitably provided for the employment of the voyage, and the 
owner is responsible for all expenses and damages necessarily 
incurred for the purpose.^ 

4 184. In the case of Ripley v. Scaife,^ it appeared that a 
vessel was chartered for six months certain, the freighter 
stipulating to pay £200 per month, and so in proportion for 
any longer time she might be employed. The owner agreed 
to keep the ship in repair during the voyage. In conse- 
quence of the perils of the sea she was obliged to be re- 
paired twice in the course of the voyage, which detained 
her uselessly to the freighter for thirty-eight days. Upon 
these facts it was held, that the charterer was liable to freight 
while the vessel w^s under repairs. The vessel was still 
considered as in his employment. " At the time of entering 
into the charter-party," said Abbott, O. J., "it might have 
been stipulated between the parties that the charterer should 
not be liable for freight in case of any detention in the 
voyage, in order to repair the vessel. No such stipulation 
having been introduced into this instrument, I am of opinion 
that the objection relied upon by the plaintiff is without 
foundation." 

<5> 185. It was also said, in Haverlock v. Geddes,^ that it 
was in the ordinary course of things, to expect a ship to need 
repairs in the course of her voyage ; and when the charterer 



1 Kimball v. Tucker, 10 Mass. 193, Sewall, J. 

2 7 D. & Ryland's Eep. 818, S. C. ; 5 B. & Cres. 167. 

3 10 East, 555. 
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makes his bargain, he should stipulate to deduct for the time 
which may be exhausted in making the repairs. Without 
such a stipulation, the true construction of the charter-party 
is, that whilst repairs are going on the ship is to be con- 
sidered as in the charterer's service, and he is responsible 
for the freight. Nor is the charterer who hires a vessel 
at so much a ton per month, for a specified time, on for 
so long as he may continue her in his service, entitled to 
any deduction for the time the vessel may be detained in 
port by an embargo laid by the home government, or by a 
hostile seizure followed by a restoration. The charterer is 
bound by his contract. It was his own fault that he did not 
provide for these contingencies by an express averment. The 
owner is entitled to the stipulated compensation for the whole 
time the vessel is out of his possession, in pursuance of the 
terms of the charter-party, whether the voyage be long or 
short, and by whatever accident she may be delayed, provided 
the delay does not arise from his own default, and also that 
, the charter-party, in the case of hostile seizure, is not dis- 
solved by a condemnation of the vessel as prize.^ 

<5> 186. The usual covenant in a charter-party of affreight- 
ment, that the ship shall be made tight, staunch, and strong 
for the voyage, and kept so during its continuance, is not a 
condition precedent to the recovery of freight, if the char- 
terer actually takes possession of the ship and employs her 
in his service. When he assumes control of the vessel under 
the charter-party, he is no longer at liberty to insist that the 
making her complete was a strict condition precedent on the 
part of the owner. But if, in consequence of the owner's 
neglect to repair in the first instance, the charterer is pre- 
cluded from any use of the ship, it is a complete bar to an 
action for freight, because the consideration of the covenant 
to pay freight in such case wholly fails. If, however, there 



1 Spafford v. Dodge, 14 Mass. 66 ; Minot v. Durant, 7 Id. 436. 
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be some use, notwithstanding the owner's neglect, then there 
is but a partial failure, and the charterer is entitled to 
damages for the loss sustained by the default of the owner.^ » 

^ 187. No technical words are requisite to render a stipu- 
lation a condition precedent or subsequent, nor does it depend 
on the position of words, but it rests on the good sense and 
plain understanding of the contract and the acts to be per- 
formed by the parties respectively.^ There are but few cases 
in our reports, with respect to what are and what are not 
conditions precedent, in contracts of affreightment. These 
contracts, however, are construed liberally, and with a view 
to effectuate the real intention of the parties. This will be 
seen from the case of Barruso v. Madan.^ 

■^ 188. The parties entered into a copartnership agreement 
for the purpose of making four shipments to Buenos Ayres. 
The plaintiff, inter alia, covenanted to transfer to the part- 
nership all his powers under a Royal Spanish license, (which 
he had obtained,) and to send four American ships to Buenos 
Ayres, to be laden with licit goods to the amount of f 15,000 
for each vessel, and not above $25,000, by the plaintiff at the 
first cost. The funds and vessels were to be furnished by the 
defendant. The plaintiff also bound himself to make choice 
of the articles, or to send samples if necessary. The defend- 
ant ageed that within a naonth from the date of the contract, 
the first expedition should proceed from Boston, and the 
three others successively, with the interval of a month, and 
in case of default of sending the expedition in due time, the 
contract, as to that expedition, was to be void. 

"^i 189. In an action of covenant, the plaintiff alleged as 



1 Havelock v. Geddes, 10 East, 555 ; Kimball v. Tucker, 10 
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3 2 Johns. Rep. 483. See also Hamilton v. Warfield, 2 Gill & Johns. 
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breaches, that the defendant did not furnish the vessel to be 
loaded at Boston, and that the first vessel did not sail from 
* Boston within a month. The defendant pleaded, among 
other pleas, that the plaintiff did not select or choose goods 
necessary for the voyage, as he had covenanted to do. In 
support of this plea (on demurrer) it was contended that in 
the order of time, according to the contract, the plaintiff was 
to do the first act, that is, select the goods or furnish the 
samples. The defendant was not to make the purchase until 
the goods were designated. But the court held the plea bad, 
for the selection of the goods was not a condition precedent. 
Without a vessel to transport them, the selection of the 
goods would be nugatory. The defendant's act was first 
in order of time, arid it was incumbent on him to have 
alleged that he had provided a vessel within the month, 
which could not proceed because the plaintiff had failed 
in his part of the contract. The selection of the goods 
was not an act necessary to be done before the vessel was 
furriished, and was, therefore, an independent covenant. 

>§i 190. When a contract of affreightment has been entered 
into, the parties must be ready at the stipulated time, the 
owner with his ship, and the charterer with his cargo. If there 
is any failure on the part of either, the other is at liberty to 
seek another ship or another cargo, as the case may be. The 
nature of commercial transactions, the losses that may occur 
from delay, the necessity of despatch, renders punctuality 
and the rule of law that enforces it indispensable. 

: <5. 191. When a ship is chartered for a voyage, (the general 
owner remaining owner for the voyage,) and she is rendered 
unseaworthy from accident whilst the charterer is lading her, 
it is the duty of the owner to repair and put her in readiness ' 
for the charterer's service in a reasonable time. What would 
be reasonable time in such a case, is a question of fact within 
the province of the jury.i If the ship be freighted for an 

1 2 Bay. 493, S. C. ; 1 Brevard, 360. 
MAR. 13 
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entire lading, and the freighter does not furnish a full lading, 
the master has no right, without his consent, to take in other 
goods to complete the lading. The freighter is entitled to • 
the full enjoyment qf the ship, fpi he is answerable to the 
owner for the stipulated price, whether he puts on board a 
complete cargo or not* If, however, the master has not 
cargo enough to secure the freight, and the freighter is 
known or reasonably suspected to have become insolvent, no 
risk of damage will be incurred if he takes other goods to 
secure his freight.^ 

§ 193. In the case of Heckscher v. M'Crea,^ the Supreme 
Court of New York, whilst they admitted the principle, which 
indeed is undeniable, that a party who contracts to fill a 
specified space of so many tons measurement q{ a certain 
ship, and to pay a specified sum per ton as freight, and fails to 
ship the whole number of tons, subjects himself to an action 
for the deficient freight, proceeded further, and decided that 
the master is bound to take the goods of a, third person, if 
offered, sufficient to make up the deficiency, although at a 
reduced rate of compensation, but still at the current prices ; 
and if he refuses to do so, what would have been the net 
proceeds arising froin the carriage of such substituted cargo, 
must nevertheless be placed to the credit of the original 
charterer. The master, said the Court, is not to stand still 
or omit to engage in the general line of his business, and 
thus subject the charterer to the payment of the whole con- 
tract price. 

"^ 193. It was declared in Shannon v. Comstock,* and 
repeated in this case, to be a general rule, that if a party 
entitled to the benefit of a contract can protect himself from 
a loss arising from a breach of it, at a reasonable expense, or 



1 Abbott on Shipping, p. 325 ; 3 Kent, 304. 

2 34 Wend. 304. 
8 21 Wend. 457. 
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with reasonable exertions, he fails in his social duty, if he 
omit to do so regardless of the increased amount of damages 
for which he may intend to hold the other contracting party 
liable. The principle upon which the court proceeded in this 
case, would seem to be directly opposed to the doctrine of 
the maritime law. For if it is the duty of the master to 
take other goods when a part of the ship is freighted, and 
the freighter only fills a part of the space, it is a fortioti his 
duty to do so, when the ship is freighted for an entire lading, 
and the freighter fails to furnish a full lading. And yet the 
party who freights a whole ship or a specified part of a ship 
may desire to have the exclusive use of the whole or the part 
which he has hired, and to take the loss upon himself. If the 
master is at liberty, nay, if it is his duty to take other goods 
that may be offered, the sale of the freighter's goods may be 
prejudiced thereby at the market for which he intended 
them, and thus the very object he might have had in view, 
when he contracted for a specific part of the ship, be de<- 
feated.1 

§ 194. In the case of Duffie v. Hayes,^ the ship was hired 
exclusively for the voyage, and to take in cargo at certain spe- 
cified rates. The freighter loaded her only in part, but he Was 
held, in accordance with the general principle, to be liable 
not only for the cargo actually put on board, but for what the 
vessel could have taken had a full cargo been furnished. 
But if the merchant is not ready at the appointed time to load 
a cargo, or neglects or refuses to do so, we have already seen 
that the other party is then at liberty to seek another cargo, and 
has his remedy for damages.^ Hence, if there be a charter- 
party, with a covenant to proceed to a foreign port, and take 
a cargo there on account of the charterer, and return there- 
with to a certain port for a stipulated hire, and the ship goes 



1 Abbott on Shipping, 326. 

2 15 Johns. R. 327. 

3 SeeMoll0y,B. 2, c. 4, 73. 
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to the foreign port, and the charterer declines to put any 
cargo on board, the owner of the ship may engage in another 
voyage and take another cargo on freight. He is not obliged 
to pursue a voyage whose whole objects are defeated, and 
look for recompense to the event of a suit for damages. 
The neglect or refusal of the charterer to furnish a cargo 
pursuant to the. charter-party, absolves the owner from a 
further prosecution of the voyage, if he so elects, and ena- 
bles him rightfully to engage another cargo for another 
voyage.^ 

<§i 195. If the ship is detained beyond her lay days, that is, 
the days allowed by the contract for her laying to load and 
unload her cargo, the compensation paid by the charterer to 
the owner therefor is called, demurrage.^ Where a certain 
number of lay days are stipulated by the charter-party for un- 
loading the cargo, and before their expiration the captain is 
ready and offers to unlade the goods, but the consignee 
refuses to receive them, and the goods are subsequently lost, 
but within the stipulated period, the freight is not earned. 
The consignee is under no obligations to receive the goods in 
a less time than has been stipulated. He is entitled to the 
solid advantages of taking his own time, provided he does 
not exceed the specified number of lay days. The freight 
is not earned until actual delivery to the consignee. The 
delivery is as much a part of the contract as the carriage.^ 

§ 1 96. If, besides the lay days, a further period is allowed 
by a clause of demurrage, the master is bound to wait that 
period also, if required to do so ; but after the full time of 
laying and demurrage has elapsed, the master is not bound to 
wait for a cargo beyond that time, for the contract is ter- 
minated, and both parties are absolved from all further 



1 Kleine v. Cataia, 2 Gallis. R. 61. 

2 Lawes on Charter-Parties, pp. 131, 132. 

3 Lacombe v. Wain, 4 Binn. S99. 
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liability under it. If, however, the merchant or his author- 
ized agent request the master to wait, after the stipulated time 
has expired, there is an implied contract that he will pay for 
the delay.^ 

4> 197. Where, by the charter-party or bill of lading, the 
freighter covenants with the master to unload the cargo in a 
certain number of days generally, or pay demurrage, it 
depends upon the usage of the port whether working days or 
running days are meant. Working days, it seems, do not 
include Sundays or custom-house holidays, but only such 
days as are, in the literal sense of the word, working days 
in work of a similar nature. It is better for the parties to 
mention working or running days expressly, according to the 
intention they may entertain. If there be no usage to the 
contrary, and no express exclusion of them, Sundays will be 
computed in the calculation.^ 

■^i 198, If the lay days are not limited by the charter-party, 
the law will imply an understanding and agreement that the 
ship was to be laden and unladen in a reasonable tirae.^ 
And where by a charter-party leave was given to detain the 
ship a certain number of days, for the purpose of discharg- 



1 Robeitson ii. Bethune, 3 Johns. 313. 

2 Lawes on Chatter-Parties, p. 131 ; Abbott on Ship. p. 381 ; Cochran v. 
Retberg, 3 Esp. 121. In this case the plaintiffs claimed thirty-five guineas, 
under a clause in the margin of a bill of lading, respecting demurrage, as 
follows : " To be discharged in fourteen days, or to pay five guineas per day 
as demurrage." Payment was resisted upon the ground that this clause 
meant working and not running days. Lord Eldon left the question as to the 
usage, whether the word " days " meant running days or wqrking days. 
" If (said his lordship) no evidence had been offered, and I was to decide on 
the clause itself, I should have been of opinion it meant running days, and if 
so, the parties must abide by the contract, though incapable of performance. 
If it had been the case of inland trade, it must have meant working days, as 
the law of the country prohibits the working on any other." A special 
jury of merchants found a verdict for the defendant, construing the general 
words of the contract to mean working, and not running, days. 

3 Laws on Charter-Parties, 131. 

13* 



150 MAKITIMB LAW. [CH. IV. 

ing her cargo, this amounts to a covenant on the part of the 
freighter that he will not detain her longer. And his liability 
on such implied covenant is not discharged from the circum- 
stance that he was prevented by no default of his own from 
restoring the vessel to the owner at the stipulated time. He 
is responsible for all the various vicissitudes that preclude 
his doing so. That is the doctrine declared in the case of 
Randall v. Lynch.i In Leer v. Yates,^ a general ship ^ took 
brandies on board, under bills of lading, which allowed 
twenty lay days for the delivery of the goods in London, 
after arrival, and stipulated for £4 per day demurrage after- 
wards. Certain of the consignees choosing to have their 
goods bonded, the vessel could not make her delivery at the 
London docks until forty-six days after the twenty days, 
and some of the goods which were in the lower tiers could 
not, although demanded, be taken out till the upper tiers 
were first removed. Upon these facts the court of common 
pleas decided that each of these consignees was liable on a 
general count for demurrage, to pay the £4 per day, for the 
forty-six days. 

i^i 199. The authority of the foregoing cases has been 
considerably shaken by the subsequent cases of Rogers v. 
Hunter,'* and Dobson v. Droop.^ In the former case, Lord 
Tenterden held, that if the merchant be prevented from dis- 
charging within the stipulated running days by reason of 
other goods being placed above his, he must, when that 
obstruction is removed, discharge with reasonable diligence ; 



1 2 Camp. 352. 

2 3 Taunt. 387. See also Harman ». Gaqdolphi, 1 Holt, N. P. 35. 

3 When goods are shipped on board a general ship, words are often intro- 
duced into the margin of the bill of lading, importing that they must be taken 
out of the ship within a certain time, or that in default a certain sum per 
diem should be paid for every day afterwards. In such cases the person 
claiming and receiving the goods under the bill of lading is answerable for 
this payment. Abbott on Shipping, p. 380. 

4 2C. &P. 601. 

5 Ibid. 113. 
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that he was not entitled, at all events, to the same number of 
days after the goods can be got at as is specified in the con- 
tract, but to a reasonable time, to be determined according to 
the circumstances. " I have great difficulty in saying," he 
observed, "that when the consignee has had no opportunity 
of taking his goods within the time stipulated, he is bound 
by the contract to pay for not doing so ; he cannot, I think, 
in that case, be said to detain the vessel. The true principle 
seems to be this. If the goods of the particular consignee 
are not ready for discharge at the time of the ship's arrival, 
he must have a reasonable time for removing them after they 
are so ; if, in such a case, using reasonable despatch, he cannot 
clear them within the stipulated period from the ship's being 
ready to discharge her cargo generally, he will not be liable 
for demurrage till the expiration of such a reasonable time ; 
but when it is expired he will be liable, though the stipu- 
lated period, if computed from the time when the discharge 
of his own goods could have commenced, is not at an end." 
In the latter case, (Dobson «. Droop,) Lord Tenterden di- 
rected the jury that the defendant (the consignee) was not 
liable for demurrage unless he suffered the goods to remain 
on board after the time stipulated for, when he might have 
got them sooner. " I am certainly of opinion," he said, 
" that if a consignee cannot get his goods, because some other 
person's goods prevent him, he is not liable for the delay of 
the vessel." 

>§> 200. In the case of Spafford v. Dodge,i it was said that 
a detention by capture did not make the freighter liable for 
demurrage, and this for -the reason that a covenant to pay 
for demurrage applies to a detention voluntary in the party 
contracting for the freight. And yet we have . seen that the 
charterer is liable for freight during the detention from cap- 
ture. 



1 14 Mass. 66 ; see also upon this subject Duflf v. Lawrence, 3 Johns. 
Cas. 162; Brown «. Ralston, 9 Leigh, 532; Abbott on Shipping, p. 388, 
note, and cases cited. 
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<§. 201. When a ship is let by charter-party for the voyage 
and the charterer is to have the exclusive possession, com" 
mand, and navigation of her, he becomes owner pro hac 
vice. The possession is his, the employment is his, the con- 
tracts respecting that efliployment are his, the master, if he 
employs one, is his agent ; if he commands the vessel him- 
self, he acts on his own account.^ But, on the other hand, 
if the general owner retains the possession, command, and 
navigation of the ship, and contracts to carry a cargo on 
freight for the voyage, or lets the whole tonnage for the 
voyage, the charter-party is considered, nevertheless, as a 
mere affreightment, sounding in covenant, and the freighter 
is not clothed with the character or legal responsiblity of 
oWnership.2 

^ 202. When a master hires a vessel ' ' on shares " under 
an agreement to victual and man the vessel, and employ her 
in such voyages as he thinks best, he thereby becomes the 
owner pro hac vice, during such time as the contract exists, 
and he, and not the general owner, is responsible for neces- 
sary supplies. Where, by the contract, the charterer becomes 
substituted owner, the general owner loses his lien on the 
cargo for the hire of the ship ; that lien passes to the char- 
terer, in whose favor it continues to exist, when goods are 
taken on freight.^ The owner for the voyage, the ship being 



1 Brinkwater v. Brig Spartan, Ware's Rfep. 149, 156 ; Webb «. Pierce, 
Law Rep. for May, 1852 ; The Volunteer, 1 Sumner, 551 ; Marcardier v. 
Ches. Ins. Co> 8 Grandi, 39 ; Certain Logsjif Mahogany, 3 Sumner, 589. 

3 Marcardier v. Ches. Ins. Co. 8 Cranch, 39 ; Hooe v. Groveman, 1 Cra. 
24. 

S Drinkwateri). Brig Spirtan, Ware's Rep. 157; Law Rep. for May, 
1852, p. 9. In the case of Co^vin v. Newberry, 6 Bligh, R. {N. S.) 189, 
Lord Terterden, in moving for an affirmance of a judgment in the Exchequer 
Chamber upon the question, who is to be deemed owner for the voyage, used 
the following language : "Two propositions of law are clear as applicable 
to a case like the present. The first is the common case of goods shipped 
on board of a vessel, of whieh the shipment is acknowledged by a bill of 
lading, signed by the master, that, if the goods are not delivered the shipr 
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a general one, becomes the carrier, and is responsible as such. 
But in every contract of affreightment or by bill of lading, 
losses by the dangers of the seas are excepted from the risks 
which the carrier takes upon himself, whether the exception 
is expressed in the contract or not. The exception is made 
by the law, and falls within the general principle, that no one 
is responsible for fortuitous events and accidents of major 
force. Casus fortuitus nemo prcustat?- 

^ 303. The phrase, " dangers of the seas," whether under- 
stood in its most limited sense, as importing only a loss by 
the naturar accidents peculiar to that element, or whether 
understood in its more extended sense, as including inevita- 



per has a light to maintain an action against the owner of the ship. The 
other proposition, which is equally clear, is this ; that if the person, in whom 
the absolute property of the ship is vested, charters that ship to another for 
a particular voyage, although the absolute owner appoints the master and 
crew, and finds provisions and every thing else, and is to receive from the 
charterer of the ship a certain sum of money for the use and hire of the 
ship, an action can be brought only against the person to whom the absolute 
owner has chartered the ship, and who is considered the owner, pro tempore, 
that is, during the voyage for which the ship is chartered. In such a case 
the action cannot be maintained against the person who has let out the ship 
on charter, namely, the absolute owner." This case is supposed to conflict 
with the current of judicial opinion in this country. Mr. Justice Story, in 
the case of Certain Logs of Mahogany, 2 Sum. 589, said that perhaps there 
was no discrepancy between the doctrines held in Colvin v. Newberry and 
in Marcardier v. The Chesapeake Ins. Co., and, with reference to the facts, 
each might be perfectly correct. But if there be any real discrepancy, he 
added, between these cases, I have no diflaculty, independently of my offi- 
cial duty, to obey the decisions of the Supreme Court, in saying that I deem 
the American decision built upon the more solid and satisfactory distinction. 
It appears to me, that, if the absolute owner does retain the possession, com- 
mand, and control of the navigation of the ship during the voyage, and the 
master is deemed his agent, acting under his instructions for the voyage, 
though authorized and required to fulfil the terms of the charter-party, the 
absolute owner must, under such circumstances, be still deemed owner for 
the voyage, and be liable as such to all persons, who do not contract person- 
ally and exclusively with the charterer by a sub-contract with the latter, 
knowing his rights and character under the charter-party. 
1 The Paragon, Ware's R. 323. 
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ble accidentis upon that element, must still in either case be 
clearly understood to include only such losses as are of aa 
extraordinary nature, or arise from some irresistible force oi 
overwhelming power, which cannot be guarded against b^ 
the ordinary exertions of human skill or prudence.^ 

>§ 204. It is an established maxim, found in all the mari* 
time codes, and universally recognised, that " the ship is 
bound to the merchandise and the merchandise to the ship." 
And the maritime courts enforce this doctrine by process in 
rem. llence, where by the terms of a charter-party, the 
charterer was constituted owner for the voyage, it was held, 
nevertheless, that a sub-shipper acquired a lien on the ship 
for his damages, arising from the loss of his goods. The 
liability of the vessel is not merely collateral or accessory to 
that of the owner, but is primarily liable. The principle is, 
that whoever deals with the mister, in all cases where he is 
acting within the scope of his authority as master, is entitled 
to look to the ship as security, and the authority of the mas- 
ter to bind the vessel is the same, whether he is appointed 
by the owners, or the ship is let to him by a charter-party.^ 
Where the charterer takes in the goods of third persons, these 
goods are bound to the general owner, he being also owner 
for the voyage, for the hire of the ship. But they are lia- 
ble only to the extent of the freight, payable to the charterer 
by the shippers.^ 

"^ 205. The lien for the freight, on the goods shipped, and 
the lien on the ship for any injury or loss of the goods, may 
be waived by consent. And it is often a nice question, 
whether the stipulations of a charter-party do not involve a 
waiver of the lien or are not inconsistent with its existence. 
If the goods are to be delivered in advance of the payment 



1 The Schooner Reeside, 2 Sunan. 567, 571, Story, J. 

B The Phebe, Ware's R. 263 ; The Brig Casco, Daveis, R. 181. 

8 Paul V. Birch, 2 Atk. 621 ; The Volunteer, 1 Sumiier's R. 651. 
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of the freight, that of course destroy? the Hen. But if the 
payment of the freight is to be concurrent with the delivery, 
the lien existg, and may be insisted on.^ 

^ 306. Where a charter-party bound the charterer to pay 
the stipulated 'freight " within ten days after the return of 
the vessel to the home port, or, in case of loss, to the time 
she was last heard of," it was held, that there was no waiver 
of the lien upon the goods, by the allowance of ten days for 
payment of freight. The parties, it was said, had not stipu- 
lated for a delivery of the cargo within ten days, nor for 
any delivery at all without payment of freight. The charter- 
party, however, contained a clause expressly binding the 
, cargo, and it was held, that if this clause did not contain an 
express contract for a lien for the freight, it was at all events 
sufficient to repel any inference of intentional waiver.^ In 
another case, a stipulation that the freight shall be paid " in 
five days after her (the brig's) return to and discharge at 
Boston," was held to be no waiver of the lien for freight. 
The word " discharge," as used in the charter-party, imported 
not an actual delivery of the goods to the charterer or owner, 
but a mere unlading of the cargo, which did not destroy the 
lien for freight, a lien favored in law, and which is not to 
be displaced without a clear and determined abandonment of 
it.3 

4> 207. Where a ship is let for the transportation of goods, 
or goods are taken on a contract by bill of lading, the master's 
duty and responsibility with respect to them commence froni 
the moment of jeceiving them. They may be put on board 
by the charterer or shipper, and in that case the ship-owner 
is exonerated from any responsibility as to the manner in 
which that task is done.* But if the master receive the goods 



1 The Volunteer, 1 Sumner's R. 569. 

2 Ibid, 551. 

3 Certain Logs of Mahogany, 2 Sumner's R. 589. 
■* Swainston v. Garrick, 2 Law Jour. (N. S.) 255. 
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at the quay or beach, or send his boat for them, his responsi- 
bility and the responsibility of his owner begins.^ If there 
is an absence of due care and skill in taking the goods into 
the ship, and in consequence they are lost or injured, the 
shipowner is liable. The master is bound to see that the 
goods are properly stowed, unless indeed the charterer or 
freighter appoints his own stower, in which case he is exon- 
erated.^ And the same result follows, if the freighter or 
charterer was warned as to the mode in which they -would 
be stowed.^ In the absence of a special agreement to the 
contrary, or a custom in the particular trade, binding the 
shipper, the goods must be stowed under deck.* A sufficient 
crew must be provided for the protection of the goods, when 
once on board, for, even if they be overpowered by a supe- 
rior force, and the goods are stolen, while the ship is in a 
port or river within the body of a country, the master and 
owners will be answerable for the loss, although they have 
been guilty of neither fraud or fault, the law, in this instance, 
holding them responsible from reasons of public policy, and 
to prevent the combinations that might otherwise be made 
with thieves and robbers.^ 



1 Abbott's Ship. p. 463. 

2 Swainston v. Gairiok, 2 Law Jour. (N. S.) 2.'55. 

3 Major V. White, 7 Car. & P. 41. 

* If the goods are stowed on deck without the consent of the shipper, or 
without the sanction of custom, they are at the risk of the shipowner or 
master, and he and the owners of the vessel would not be protected from 
liability for their loss by the exception in the bill of lading of the dangers of 
the sea, unless the dangers are such that they would have been lost, even if 
properly stowed under deck. The Paragon, Ware, 322 ; Varnard v. Hud- 
son, 3 Sumn. 405. 

5 Abbott on Ship. p. 424. " If an armed force," said Mansfield, C. J., 
in the case of Forward v. Pittard, 1 T. R., " come to rob the carrier of the 
goods, he is liable, and a reason is given in the books, which is a bad one, 
namely, that he ought to have sufficient force to repel it ; but that would be 
impossible in some cases, as, for instance, in the riots in the year 1780. The 
true reason is, for fear it may give room to collusion, that the master may 
contrive to be robbed on purpose, and share the spoil." 
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■^ 208, In respect to setting sail, it is the doctrine of the 
maritime law, that the master, having obtained the requisite 
documents and clearances, must sail out with the first favor- 
able weather. If he remain in port without sufficient cause 
when the season is favorable for the voyage, and the goods 
are in consequence lost or injured, the ship-owner is bound 
to repair the loss. But the master is culpable if he sail in 
spite of wind and weather, for the voyage must be made 
according to the circumstances of the ship, time, and place, and 
according to the practice of skilful navigators.^ He is bound 
to proceed by the usual course to the port of destination 
without unnecessary delay and without deviation, except for 
adequate cause. The necessity to procure repairs or sup- 
plies, to avoid enemies or pirates, or to relieve a ship in dis- 
tress, will be deemed by the law adequate cause.^ But merely 
to save property, where human life is not in jeopardy, does 
not justify a departure from the known and usual track of 
the voyage.3 

<5> 209. In the case of the Schooner Boston,* it appeared 
that the master of the ship Magnolia interrupted his voyage 
to take on board the crew of the Boston, who had abandoned 
the schooner and betaken themselves to the longboat, for 
the safety of their lives. In doing this, said Mr. Justice 
Story, the master of the Magnolia did his duty. " It was a 
duty," he observed, "thrown on him by the first principles 
of natural law, the duty to succor the distressed, and it is 
enfor(ied by the more positive and imperative commands of 
Christianity. The stopping for this purpose could not, in my 
judgment, be deemed by any tribunal in Christendom, a de- 
viation from the voyage, so as to discharge any insurance, or 



1 Rooous, note 56, IngersoU's Translation. 
^ Abbott on Shipping, p. 442, note. 

3 Bond V. The Cora, 3 Wash. C. C. R. 80 ; Mason v. Ship Blaireau, 
2 Cranch, 268. 
* 1 Sumner's R. 328 ; see also Bond v. Ship Cora, 2 Wash. C. C. 80. 
MAR. 14 



158 MARITIME LAW. [CH. IV. 

to render the master criminally or civilly liable for any sub- 
sequent disasters to his vessel occasioned thereby." 

§ 210. Mr. Justice Sprague, in the case of Williams v. 
Box of Bullion,! held, that it was not a deviation for a vessel 
to go out of her course three miles to speak another at sea, 
on seeing a signal for that purpose, nor to delay three hours 
to take from a foreign, ship, bound to a foreign port, ship- 
wrecked mariners of -the United States, for the purpose of 
bringing them direct to the United States. It certainly should 
be the policy of the law to encourage mutual assistance by 
vessels on the high seas. Humanity and morality unite in 
forbidding any such construction of the law as will prevent 
prompt attention and succor to ships in distress. 

§ 211. If a particular route be described by the charter-party 
or contract, the master must pursue it.^ If a departure be 
made from the designated route, or from the direct and usual 
course, where there is no such designation, without such ne- 
cessity as the law will admit; and the cargo is lost or injured, 
the presumption of law is, that the proximate cause of the 
misfortune was the deviation. But this presumption, it 
seems, may be rebutted, by showing that the loss or injury 
of the cargo was not attributable to the deviation, but arose 
from some other cause, not connected with it.^ The responsi- 
bility of the ship-owner continues until the goods are actu- 
ally delivered at the port of destination, to the merchant or 
his consignees.* , 



1 6 Law Rep. 363. 

s Abbott on Shipping, p. 443, note, and authoiities there cited. See also 
Hand v. Baynes, 4 Whart. 204. 

S Souter V. Baymore, 7 Barr, 415. 

* It was no part of the plan of this chapter to enter upon so extensive a 
field of inquiry as the law with respect to common-carriers. That subject 
therefore, is left untouched except so far as it seemed especially connected 
with the main topic. For the following note upon the measure of damages 
in actions against common carriers, on contracts of affreightment, I am in- 
debted to the kindness of a friend : — 
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Although there has been some diversity in the decisions in this country as 
to the measure of damages in actions against common-carriers on contracts 
of aiFreightment, yet I must differ from the view taken by the learned author 
of a late work, (Conkling's U. S. Adm. p. 189,) who adopts as the measure 
of damages, the value of the goods at the time and place of shipment in the 
case of loss, and in the case of damage the diminution of value by reason of 
injury, estimated by the same standard, a rule taken by analogy from that 
in cases of prize and insurance, and which, he insists, is strongly recom- 
mended by its substantial justice and simplicity, A review of the cases, I 
think, will lead to a different conclusion. In Gillingham v. Dempsey, 
12 Serg. & R. 183, which was an action brought to recover the value of 
crates of earthen-ware, destroyed on a voyage from Liverpool to Philadel- 
phia, the question came up in the Supreme Court of Pennsylvania, upon a 
point reserved on the trial at Nisi Prius, and after an able argument by emi- 
nent counsel it was determined that the measure of damages was the value 
of the goods at the port of destination, Tilghman, C. J., delivering the 
opinion of 'the court sustains this rule, both upon authority and principle. 

" If we consider it on principle, the damage of the plaintiff is the loss 
which he has sustained by the non-delivery of his goods at the place of des- 
tination, and that loss is the net price which the goods would have brought 
at that place. In insurance the law is so well known that the merchant who 
wishes to cover himself to the amount of his goods at the port of destina- 
tion^ may do so by valuing them in the policy accordingly, or by a special 
insurance on profits. Then if we consider the policy which should regulate 
these contracts, it is best to remove from the carrier all temptation to fraud 
which will best be done by making him answerable for the value at the place 
of delivery. If the goods should be of increased value at the place of de- 
livery, as they generally are, and the liability extends no further than the 
value at the place of shipment, there is very great temptation to fraud." 
And in the case of King v. Shephard, 3 Story, R. 349, Judge Story ex- 
pressly says " that the rules which regulate cases under policies of insurance 
are by no means the same as those which either necessarily or ordinarily 
govern in cases of common-carriers." In that case the measure of damages 
was held by him to be the value of the goods at an intermediate port where 
the vessel had stranded and where the goods were embezzled — a rule which 
will not be found practically to be one of universal application, and was 
adopted, probably, in accordance with that in cases of collision, where the 
measure of damages is the value of the goods at the time and place of injury. 
Smith ei al. v. Condry, 1 Howard, 28. 

In the case of The Cassius, 2 Story, 81, where the goods had arrived at 
the port of destination, Mr. Justice Story awarded the value of the goods at 
the place of destination, deducting freight and duties. 

In New York, in the case of Smith v. Richardson, 3 Caines, 219, which 
was an action for breach of contract in not carrying, the price of the goeds 
at the port of destination was held to be too uncertain and unreasonable to he 
admitted as a rule of damages ; but in the succeeding cases of Watkinson v. 



160 MARITIME LAW. [CH. IV. 

Laughton. 8 Johns. 213 ; Brackett v. McNair, 14 Johns. 170 ; and Amory v. 
McGreg-or, 15 Johns. 24, the principle of Smith v. Richardson was overruled 
and the value of the goods at the place of destination was adopted as the 
measure of damages. 

In the case, also, of Elliott v. Russell, 10 Johns. 1, it seems not to have 
been disputed that the measure of damages was the value of the goods at the 
place of destination. 

In Pennsylvania, the rule adopted in Gillingham v. Dempsey has been fol- 
lowed and sustained in Warder v. Greer, 6 W. 424, and O'Connor w. Foster, 
10 W. 418. 

The cases in which the value of the goods at the place of shipment has 
been adopted as the measure of damages, are Bridge v. Austin, 4 Mass. 115 ; 
Dusar v. Murgatroyd, 1 Wash. C. C. R. 13 ; and The Tribune, 3 Sumner, 
144. 

Bridge v. Austin was an action against a supercargo who had undertaken 
to convey the goods at his own risk from Boston to Charleston, and there to 
dispose of them on account of the plaintiff. The goods arrived safely at 
Charleston and were then stolen, and the measure of damages was held to be 
the value of the goods at Boston, But it is to be observed that in this case 
the contract of the defendant was treated rather as that of an insurer under a 
valued policy than as that of a common-carrier. 

In Dusar v. Murgatroyd, the vessel sank with the cargo on board, at the 
port of shipment, before commencing the voyage, and the damages were 
directed to be estimated by the value of the goods at the port of shipment, 
but it appears that the point was abandoned by the counsel for the plaintiff. 

The case of The Tribune was a libel on a memorandum of a charter-party, 
in the nature of an action for a breach of contract in not carrying, and Mr. 
Justice Story was of opinion " that the expected profits to be made on the 
voyage, and the supposed injury to the libellant from his inability to comply 
punctiliously with his contract with the government of Cuba are not proper 
items of damage." 

There is also the case of Edmonson v. Baxter, 4 Hayward, 113, which I 
have not had the opportunity of examining, in which the rule in Smith v. 
Richardson, is stated to have been followed. 

Although a common-carrier is sometimes called an insurer, yet it will be 
perceived that the nature of the contract is essentially different. The con- 
tract of the insurer is simply one of indemnity, while that of the carrier is 
to convey and deliver at a certain place, to which the law also adds the im- 
plied contract to indemnify against all losses except those -occasioned by the 
act of God, and the damages suffered by the shipper are essentially to be 
measured by the price which he would have received had the carrier com- 
plied with his contract. Nor under the cases, or on principle, can any dis- 
tinction be drawn between actions brought to recover damages for loss or 
injury to goods, and those for breach of contract in not carrying. The same 
lule holds in both ; and in the latter the carrier is responsible for the differ- 
ence between the price which the .shipper could have obtained at the time 
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when the goods would have arrived at the place of destination, had the car- 
rier complied with his contract, and the value at the place of shipment, 
deducting freight and charges. Brackett v. McNair, 14 Johns. 170 ; O'Con- 
nor V. Foster, 10 W. 418. 

In Sedgwick's Measure of Damages, p. 170, the measure of damages in 
actions against common-carriers is stated to be the value of the goods at the 
place of destination. I venture to express an opinion that this rule will be 
found to be supported by the weight of authority. 



14* 
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CHAPTER V. 

OP THE DISSOLUTION OF THE CONTKACT OF AFFBEIGHTMENT. 

>§> 212. It is a familiar rule of law that the parties to a con- 
tract may dissolve it by mutual consent. If the contract is 
embodied in an instrument under seal, the doctrine of the 
common law is, that it can only be discharged by an instrument 
of equally high nature. But a court of admiralty, like a 
court of equity, proceeding ex mquo et bono, disregards 
technical rules of this character, and respects the intention 
of the parties without reference to the mode or particular 
form of its expression. 

<^ 213. Contracts may also be dissolved by operation of 
law. It is a principle of universal application that a contract 
lawful at the time it was made is dissolved, if a law after- 
wards renders its performance unlawful. Thus, if after a 
contract to carry goods from the United States to England, a 
war should break out between the two countries, the voyage 
becomes unlawful, and the contract is at an end. The same 
result would follow, if the trade between the countries 
should be wholly interdicted, or partially so, by the prohibi- 
tion of particular articles, which constitute the subject- 
matter of the contract. But if war should intervene between 
the country to which the ship or cargo belongs, and any 
other nation, to which they are not destined, the contract 
remains undischarged and must be performed* unless mutu- 
ally abandoned. The voyage is rendered more dangerous, 
but its lawfulness is not affected.^ 



1 Abbott on Shipping, p. 764 ; Odlin o. The Ins. Co, of Penn. 2 Wash. 
C.C. R. 317. 
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^ 214. That class of cases, where the performance of the 
contract becomes unlawful, is distinguishable from that class 
where the law merely suspends the performance, but does 
not condemn the subject-matter of the contract. In the 
former case, as we have seen, the contract is rendered null 
and invalid, whereas in the latter case the contract itself is 
not aflfected, but must be performed upon the removal of the 
disability. An embargo, imposed by the government of the 
country to which the ship and cargo belong, is an instance 
of the application of this doctrine. Such temporary restraint, 
for temporary it is deemed to be, although unlimited as to 
time, does not go to the foundation of the contract, does not 
discharge it, but only suspends the performance of it. The 
ship-owner is merely disabled from commencing the voyage 
at the specified time. When the embargo is removed the 
voyage must begin.i 

>§) 215. A blockade of the port of departure operates like 
an embargo, only a suspension of the contract of affreight- 
ment. The carrier has a continuing and subsisting right to 
wait until he has an opportunity to go to sea. The freighter- 
cannot deprive him of this right without his consent or with- 
out tendering to him the stipulated compensation for the 
carriage of the goods.^ 

4> 216. If J;he cargo is of a perishable nature, and cannot 
endure the delay, in that case the shippers are entitled to 
receive their goods. That was the doctrine declared in 
the Isabella.3 That was the case of a Swedish vessel with 
a cargo of fish, detained by an embargo after the voyage was 
commenced. Sir W. Scott held that the master was not enti- 



1 Odlin V. The Ins. Co. of Penn. 2 Wash. C. C. R. 317; Hadley v. 
Clark, 8 T. R. 259; Touting v. Hubbard, 3 Bos. & Pull. 291. 

2 Palmer v. Lorillard, 16 Johns. R. 348 ; Ogden v. Barker, 18 Id. 87 ; 
Code de Commerce, art. 276. 

3 4 Rob. Adm. R. 63. See, also, Palmer v. Lorillard, 16 Johns. R. 
348. 



164 MARITIME LAW. [CH. V. 

tied to freight, that the embargo rendered it impossible to fulfil 
the contract of affreightment ; the cargo could not wait till 
the embargo might be taken off. The embargo was of a 
hostile nature, laid upon Swedish vessels by the British 
government. 

^ 217. It is a question of importance whether, when the 
performance of the contract of affreightment is suspended by 
an embargo or hostile investment of the port of departure, 
the freighter is entitled to receive his goods, they being of a 
perishable nature, without making any compensation to the 
carrier for the loss of freight, or giving any security therefor. 
The European codes, as a general proposition, give to the ship- 
owner in a case of this kind, one half the stipulated freight, 
thinking it unjust that he should bear the whole loss of a 
common misfortune. 

■§> 218. The question of compensation Was examined in 
the case of Stoughton v. Rappallo.^ The court did not 
decide whether the contract of affreightment was dissolved 
or suspended by the blockade of the port of departure ; but 
they held that the master of the carrier ship, has no right to 
detain the goods of the shipper until he is enabled to perfoim 
his contract by the removal of the disability. The ground 
upon which the decision was placed was this, that the earn- 
ing of freight is precedent to the right of detgntion. And 
as no freight is earned, in consequence of the blockade or 
embargo, no right of detention exists. If the master has 
any right to indemnification, in case the goods are not re- 
shipped when the blockade ceases, it must be enforced by an 
action on the case. 

<§. 219. The doctrine declared in Stoughton v. Rappallo 
would seem to embrace every case and enable the freighter, 
when the voyage is delayed by blockade or embeu-go, to obtain 



> 3 S. «5 R. 559. 
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his goods, no matter whether they are of a perishable 
nature and incapable of the delay or not. But the decision, 
understood with reference to the particular circumstances of 
the case, does not go beyond what is supposed to be the true 
doctrine, namely, that the freighter is only entitled to his 
goods when they are of a perishable nature and cannot 
endure the delay. In that case, the cargo was of' flour, 
the blockade was to be expected to continue a long time, 
summer was approaching, and during the hot weather flour 
is a perishable article, and if kept on board during the con- 
tinuance of the blockade, would have been spoiled, or if 
secured on shore would have greatly deteriorated. Upon 
these facts, the court held that the owner of such a cargo 
was entitled to have it unladen, that he had the right to the 
possession of it, and the power to sell it without giving any 
security to replace it. The point upon which the court, as 
we think, erred, was in holding that the master was bound 
to surrender the cargo without any compensation or without 
giving secjirity for the payment of half freight, which was 
demanded. 

>|i 220. The cargo, in the case of Palmer v. Lqrillard,^ was 
not of a perishable nature, and could well endure the delay. 
The facts of the case, therefore, only called for a decision 
upon the point whether the master was bound to give up the 
cargo to the shipper, unless the whole freight was tendered 
or secured. We have seen that Sir William Scott, in the 
case of The Isabella,^ held that no freight was due, that the 
goods being of a perishable nature, rendered it impossible 
for the contract of afi'reightment to be performed. Valin 
also considers the shipper as absolutely discharged from re- 
loading or indemnifying the master, when the cargo consists 
of such perishable articles as cannot be preserved during the 
time that the detention continues. The reason assigned is. 



1 6 Johns. 348. a 4 Rob. Adm. R. 63. 
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that the detention, considering the nature of the cargo, abso- 
lutely breaks up the voyage and prevents the execution 
of the contract.^ But Jacobsen reports a case, decided at 
Altona, nnuch more in accordance with the general mari- 
time law than the other authorities we have referred to, 
and which, we cannot but think, expresses the just and 
equitable rule.^ 

■\ 
^ 321. The case was this : In April, 181S, while Hamburg 
was in possession of the Russians, a merchant at Hamburg 
chartered a ship to carry a cargo of grain to London. The 
vessel proceeded a few miles down the river Elbe, and was 
there interrupted in her voyage, by the French and the 
Danes, who occupied different sides of the river, and com- 
pelled her to return. The grain becoming heated, the cargo 
was unloaded by the owner of it, and who required the master 
to discharge it. The master claimed the whole freight under 
the Danish and the Hanseatic law, as the voyage had been 
commenced and defeated by a vis major. The merchant 
only tendered one eighth of the freight, and insisted, for 
various reasons, that the law giving freight did not apply. 
The court at Altona awarded to the master half freight, 
ex cequo et bono, according to equity and conscience. 

■§1 223. We think it clear, that upon principle, and the 
authority of the general maritime law, the master is not 
bound to surrender the cargo in a case of embargo or 
blockade, although composed of perishable articles, unless the 
shipper makes some equitable allowance for the loss of 
freight. " In such a case, however," says Lord Tenterden, 
" whatever the rule of law may be, the interest of all parties 
will in general induce them to annul the contract upon rea- 
sonable terms.8 



1 Com. on Alt. 9. 

3 Sea Laws, p. 295, of Frick's TianslatioD. 

3 Abbott on Shipping, p. 698. 
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■^i 223. A blockade of the port of destination absolutely 
dissolves the contract of affreightment. Neutrals are bound 
to respect a blockade. It is based upon the law of nations, 
a law equally obligatory upon neutrals as a municipal regu- 
lation of their own country.^ In the case of The Tutela,^ 
which was a charter-'party between a neutral and a bellige- 
rent, the vessel was captured on a destination to St. Lucar, a 
blockaded port. It was contended, that as the master had 
signed the charter-party before he was aware of the blockade, 
he was bound to proceed. But Sir W. Scott, in pronouncing 
sentence of condemnation upon the property, said, "I con- 
ceive the law is not so, but that he would have been justified 
in refusing to go on. ' As in all other contracts, that become 
illegal, he might have protested against being any longer 
bound by his charter-party. Does he apply to his own con- 
sul, or to the courts of justice ? If he had, unless all the 
first principles of justice are totally disregarded in that 
country, I cannot suppose that they would have refused to 
exonerate him from the obligation of his contract, or that 
he would have been actually forced out of port. 

■§1 324. A. mere nominal blockade of the port of destina- 
tion does not work a dissolution of the contract of affreight- 
ment. To produce that result, it must be a real and effective 
blockalde ;. that is, there should be a force stationed to pre- 
vent comnlunication, and a due notice or prohibition given 
to the party.^ "A blockade," said Lord Stowell, in the case 
of the Juffrow Maria,* "may be more or less rigorous, either 
for the single purpose of watching military operations of the 
enemy and preventing the egress of their fleet, as at Cadiz, 
or on a more extended scale, to cut off all access of neutral 
vessels to that interdicted place, which is strictly and properly 
a blockade, for the other is in truth no blockade at all, as far 
as neutrals are concerned. It is an undoubted right of belli- 



I Scott V. Libby, 2 Johns. R. 336. 2 6 Rob. 177. 

3 1 Rob. 87. 4 2 Bob. 147. 
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gerents to impose such a blockade, though a severe right, 
and as such not to be extended by construction. It may 
operate as a grievance upon neutrals, but it is one to which, 
by the law of nations, they are bound to submit. Being, 
however, a right of a severe nature, it is not to be aggravated 
by mere construction. If the ships stationed on the spot to 
keep up the blockade will not use their force for the purpose, 
it is impossible for a court of justice to say there was a 
blockade actually existing at the time, so as to bind the 
vessel." If, however, the blockading force is accidentally 
absent from their station, blown off, for instance, by wind, 
and the suspension and the reasons of it are known, the cir- 
cumstance is not sufficient in law to remove the blockade. 
Taking advantage of such accidental absence of the block- 
ading force, is mere fraud, and renders the vessel so trans- 
gressing liable to capture.^ 

^ 225. A notice of the blockade from the, government of 
the belligerent country to neutral governments, is supposed 
to be notified by such governments to their subjects. If, 
however, there is no public notice of the blockade, but it 
exists de facto, vessels going in will, of course, be notified of 
it by the blockading force. Where a vessel clears out for a 
blockaded port, with the intention to inquire at some port of 
the blockading country, as to the continuation of the block- 
ade, the voyage is not thereby rendered illegal. The act of 
sailing to a blockaded port, after notification of the block- 
ade, with the intention to violate it, is per se illegal. That 
was the doctrine declared in the case of The Neptune.^ And 
it is obviously reasonable and just. " But," said Chief Jus- 
tice Tindal, in Medeiros v. Hill,* " neither that case nor any 



1 1 Bob. Adm. R. 87. a 2 Rob. Adm. R. HO. 

3 8 Bing. R. 231. The doctrine stated by Tindal, C. J., it must be ad- 
mitted, is not sustained by the recorded opinions of Lord Stowell. It will, 
however, we apprehend, be found, upon a particular examination of the cases 
decided by his lordship, that in each of them the vessels condemned, had 
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Other that can be cited has laid it down that the mere act of 
sailing to a port which is blockaded at the time the voyage 



cleared out with the intention to enter the blockaded port, unless they met 
with the blockading force, and were warned off. Thus, in the case of The 
Shepherdess, 5 Rob. 236, it was the evident intention of the master to enter 
Havre, a blockaded port, if it were possible, notwithstanding he had been 
warned of the blockade by a ship of the blockading squadron. In the case 
of The Spes and Irene, 5 Rob. 92, the masters were directed by the owners 
to proceed to the Elbe, which was blockaded, and if they met the block- 
ading squadron, to inquire whether the river was then under a blockade or 
not, and unless warned and turned away, to continue their course. "Are 
these the orders," said Sir William Scott, " which owners ought to have 
given ? I think not. The neutral merchant is not to speculate on the greater 
or less probability of the termination of a blockade, to send his vessels to the 
very mouth of the river, and say, if you do not meet with the blockading force, 
enter ; if you do, ask a warning and proceed elsewhere." However, Lord 
Stowell did, in repeated instances, lay down the broad doctrine, that sailing 
for a blockaded port, knowing it to be blockaded, is an attempt of itself to en- 
ter that port, and therefore a breach of the blockade, from the departure of the 
vessel. He admitted one exception to the general doctrine, and that was, in the 
case of a country at a great distance from the blockaded port, although notified 
of the existence of the blockade. He admitted that vessels belonging to mer- 
chants of such a country might lawfully clear out for the blockaded port, on the 
supposition that before the arrival of the vessel a relaxation might have taken 
place. But he added that the inquiry must be made at some one of the 
ports of the blockading country. "It could not be," he observed, in the 
case of The Shepherdess, 5 Rob. 236, " that ships should be permitted to 
resort to the ports of the blockaded country for this information, since every 
one must perceive that such a liberty would place it in the power of the 
enemy to determine the continuance of the blockade. The ports of the 
blockading country are certainly the proper ports for inquiry, and it would 
not be too much to expect that this precaution should be noted in the papers, 
and that it should be most explicitly enjoined on the master and supercargo, 
in their instructions, to obtain the information that might be necessary to fix 
the destination, at some of the British ports in the Channel." And in the 
case of The Betsey, 1 Rob. Adm. R. 332, he used similar language. " That 
American merchants," he said, " should therefore send their ships upon a 
fair conjecture that the blockade had, after a long continuance, terminated, 
and for the purpose of making fair inquiry whether it had so determined or 
not, is, I think, not exceptionable, though I certainly agree that this inquiry 
should be made, not in the very mouth of the river or estuary, from the block- 
ading vessels, but in the ports that lie in the way, and which can furnish 
information without furnishing opportunities of fraud." See also Yeaton v. 
Fry, 5 Cranch, 335. 

MAR. 13 
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is commenced, is any offence against the law of nations, where 
there is no premeditated intention of breaking the blockade, 
if it shall be found to continue in force when the ship arrives 
at the port. Any such determination would be destructive, 
in many instances, of the fair commercial speculations of 
neutral merchants, to whom it might be of the first import- 
ance to possess the opportunity of introducing their goods 
into the port which had been blockaded, at the very earliest 
moment after such blockade had been relaxed." 

<5i 226. Upon the principles stated in the preceding section, 
it has been held that it is no defence to an action on a 
charter-party for not sailing on the voyage to the port agreed 
on, that the port was in a state of blockade, if the defend- 
ant knew the fact at the time of entering into the charter- 
party, and provided there was no intention to violate the 
blockade. 

"§> 227. A contract for the conveyance of merchandise on 
a voyage is in its nature an entire contract, and unless it be 
completely performed by the delivery of the goods at the 
place of destination, no freight whatsoever is due.^ Hence, 
in the case of a blockade of the port of destination, after the 
voyage is commenced, and the cargo in consequence is brought 
back, neither whole, nor pro ratd, freight is due.^ In the 
case of The Friends,^ Lord Stowell declared a different doc- 
trine. In that case, the ship was chartered to carry a cargo 
from Campeachy to Lisbon. She successfully prosecuted her 
voyage up to the very mouth of the Tagus, when she was 
warned off by the blockading squadron. Upon receiving 
this intimation, she continued for some days with the fleet, 
but a gale of wind coming on, which blew her out to sea, 



1 The Ship Nathaniel Hooper, 3 Sumn. 544 ; Gaze v. The Baltimore Ins. 
Co. 7 Cranch, 358. 

2 Scott V. Libby, 2 Johns. 336 ; Liddard v. Lopez, 10 East, 526. 

3 IJdwards, R. 243 ; but see The Louisa, 1 Dod. 317, wh'ere Lord Stowell 
held conlrd. 
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she was picked up by a Spanish privateer, and was soon 
afterwards retaken by a British cruiser and carried to Ma- 
deira, where the ship and cargo were sold by the recaptors 
to pay the salvage. A claim was subsequently given for the 
ship and cargo, which was decreed to be restored, and the 
question was then presented to the court, whether freight, 
and how much, was due under the circumstances of the case. 
Lord Stowell allowed a moiety of the freight, and upon the 
ground, that as the loss arose from the common incapacity of 
both ship and cargo to perform the voyage, on account of the 
blockade of the port of destination, equity suggested that 
the loss should be divided. 

<§i-228. The doctrine laid down by Lord Stowell in the 
case of The Friends is directly opposed to the principle of 
the American decisions, and does not express the English 
law upon this subject. If the voyage is not performed the 
freight is denied. That is the rule acted upon both by the 
courts of common law and of admiralty. 

<5i 229. Capture does not of itself, ipso facto, dissolve the 
contract of aflfreightment. It suspends it during the prize 
proceedings, and it reattaches upon a recapture, which 
confers a title to salvage only, and restores and does not ex- 
tinguish the rights of neutrals.^ 

<§> 230. It was held,, in the case of Morgan v. The Insur- 
ance Company of North America,^ that if the cargo be pro- 
hibited an entry, by the government of the country, and 
such prohibition takes place a/ter the commencement of the 
voyage, and the cargo be brought back, the freight for the 
outward voyage is earned. This doctrine is agreeable to 
the rule of the French law, and is supposed to stand upon 
grounds that do not apply to a case of blockade of the port 



1 The Ship Hooper, 3 Sumn. R. 542. 2 4 Ball. 459. 
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of destination. " It is not," said Tilghman, C. J., "like the 
case of a vessel which is prevented from entering the port of 
delivery by a blockading squadron, for there the voyage is not 
performed, and it is impossible to say certainly, that it would 
have been safely performed, if there had been no blockade. 

<5> 231. It is difficult to perceive any real and substantial 
difference between the two cases. An attempt to enter the 
port of destination, after it has been put in a state of block- 
ade, is illegal. An attempt to land the cargo, after it has 
been prohibited by the government of the country, would be 
equally illegal. The contract of affreightment in the former 
case is dissolved, because its performance has become illegal. 
In the latter case the performance of the contract becomes 
equally illegal, and why should not the same result follow ? 

^ 232. If the performance of the contract is rendered un- 
lawful by the government of the country to which the ship 
and cargo belong, as it would be if the commodities that 
compose or are destined to compose the cargo, should be pro- 
hibited from exportation, in that case the contract is dis- 
solved on both sides.i 

^ 233. If, on the other hand, a merchant hire a ship to go 
to a foreign port, and covenant to furnish a lading there, a 
prohibition by the government of that country to export the 
intended articles, neither dissolves the contract nor excuses 
a non-performance of it. This doctrine was declared in the 
case of Blight v. Page.^ The owner of a vessel agreed to 
go to a certain port and take in, a cargo of barley, to be car- 
ried on freight. When the vessel arrived at the port, the 
defendant could not furnish the cargo according to his agree- 
ment, because the government refused to permit the exporta- 
tion of barley. The owner sued the defendant for not com- 



> Barker v. Hodgson, 3 M. & S. 267 ; Abbott on Shipping, p. 705. 
2 3 Bos. & Pull. 295, note (a.) 
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plying with his contract, and recovered damages equal to the 
amount of the freight. "If a man," said Lord Kenyon, 
" undertakes what he cannot perform, he shall answer for it 
to the person with whom he undertakes." But does it make 
no difference if an intervening law renders the performance 
of the undertaking absolutely unlawful ? 
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CHAPTER VI. 

OF THE master's AUTHORITY WITH REGARD TO REPAIRS AND 
SUPPLIES FURNISHED TO THE SHIP, AND HEREIN OF MARITIME 
LIENS. 

<§) 234. It is a general principle of the marine law, that 
the master of a ship has power to bind his owners, in all 
contracts for repairs and supplies, reasonably fit and proper 
for the ship, under the actual circumstances of the voyage. 
This rule is established as well upon the implied assent of 
the owners, as with a view to the convenience of the com- 
mercial world.^ The master himself, unless there be some 
special agreement, is in every case personally responsible 
upon all the contracts which he makes in reference to the 
repairs, supplies, and navigation of the ship. But if there is 
a special promise by the owners, the master is discharged 
from any obligation, and on the other hand, if there is a 
special promise by the master, the owners are not liable. In 
the absence of any special contract, both the master and 
owners are bound for the repairs and supplies, he obtains for 
the ship. The master, because the credit is given to him, 
the owner, because the contract is on his account.^ If the 
repairs and supplies are ordered in the home port, they will 
generally be presumed- to be chargeable to the master as well 
as to the owner, the same as if obtained in a foreign port. 
But if it is shown that the owner, or the ship's husband 
managed the vessel and that the party contracting with 
the master was aware of this, then the presumption of the 



1 The Aurora, 1 Wheat. R. 102 ; The Ship Fortitude, 3 Sumn. Rep. 
328, 236 ; 3 Kent's Com. 163 ; Abbott on Shipping, 169 ; Molloy, B. 2, 
c. 1, § 10. 

2 Abbott on Ship. p. 167, note; James v. Bixby, 11 Mass. 34; Mar- 
quand V. Webb, 16 Johns. 89. 
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master's authority, as agent of the owners, is rebutted, and 
they are not bound.^ Of course, when the repairs or sup- 
plies are ordered by the owners, the master is never liable. 
The owners contract for their ship, the credit is given to 
them only, and there is no ground upon which to charge the 
master.2 The master is the agent of the owners both as to 
the employment of the ship and the means of her employ- 
ment. Hence if he is compelled to pay duties in order to 
obtain a clearance of the cargo or freight he may bind the 
ship-owner to the payment. ^ It has been objected to the 
application of the doctrine in this instance, that the power of 
the master relates only to the carriage of goods and the sup- 
plies requisite for the ship. The master, quoad the cargo, it 
is said, is limited to the duties and authorities of safe cus- 
tody and conveyance, and except in cases of unforeseen 
necessity, he is a stranger to the cargo, beyond these pur- 
poses. He is set over the ship and not over the cargo, and 
the owner of the ship cannot be bound by any contract of 
the master, relative to the goods on board. Such is the ar- 
gument.* The answer is, that in this case, as well as where 
repairs or supplies are obtained for the ship, the act of the 
master proceeds from the same cause, namely, necessity. He 
is prevented from employing the ship and earning freight. 
The fact that the vessel cannot put to sea without the pay- 
ment of port charges or other duties, and that the master has 
•not the means of paying them, constitutes the necessity 
under which he is authorized to borrow on the personal 
responsibility of his owner.^ 

•§ 235. It is not necessary, in order to justify the master 
in borrowing, that the occasion should arise in a foreign 



1 Leonard v. Huntington, 15 Johns. 298 ; James v. Bixby, 11 Mass. 34 
Cnrtis's Merchant Seamen, p. 172. 

2 Farmer v. Davies, 1 Term R. 108. 

3 Milward v. Hallet, 2 Caines, R. 77. 

* Dissenting opinion of Kent, J., in Milward v. Hallett. 
5 Descadillas v. Harris, 8 Greenl. 298. 
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country. If the case is one of pressing necessity, such that 
the master and owner cannot communicate without great 
prejudice and delay, he may borrow at home as well as 
abroad.^ But if the owner or his personal agent be at the 
port, or so near to it as to be reasonably expected to interfere 
personally, the master cannot, unless specially authorized, or 
unless there be some lisual custom of trade warranting it, 
pledge the owner's credit at all, but must leave it to him or 
his agent to do what is necessary.^ But whether the money 
is borrowed at home or abroad, it is incumbent on the creditor 
in either case, in order to charge the owner, to show the ap- 
parent or presumed necessity of the repairs or supplies, for 
which the money was advanced. The law casts the onus 
probandi on the tradesman or material-man who provides the 
supplies, as well as on the party who advances money to 
procure them. " This doctrine," said Dr. Lushington, in the 
case of The Alexander,^ " is founded on great and important 
principles, and the rule is wisely framed to prevent great 
abuses. To charge one man for the acts and dealings of an- 
other, is primd facie contrary to natural law ; but when it ap- 
pears that such other person was authorized to a given extent, 
when the relation of principal and agent is established, then 
it becomes reasonable to fix the principal with responsibility, 
but a responsibility properly guarded and restrained, by re- 
quiring the creditor to use reasonable diligence to ascertain 
that the want of the article is such, that the owner himself , 
would have sanctioned the purchase." If it appears from 
the evidence of the creditor, that the money was lent or the 
supplies furnished in good faith, upon due inquiry into the 
necessities of the ship, their misapplication by the master 

"The lender," said Mr. 



1 Arthur V. Burton, 6 M. & W. 188 ; Johns v. Simons, 2 Adol. & Ellis, 
N. S. 424 ; Stonehouse v. Gent, Id. 431. 

2 Case of Arthur v. Burton, in the Court of Exchequer. 

3 6 Jurist, 241. 

1 Wainwright v. Crawford, 4 Dall. 225 ; The Ship Fortitude, 3 Sumn. 233 ; 
The Sophie, 1 Rob. R. 368. 
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Justice Story, in the case of the ship Fortitude, " is to see 
that an apparent case of necessity is made out, and he is to 
take care that he does not knowingly advance more money 
than what may be fairly deemed fit for the occasion. But 
having done this, and acted in good faith, he is protected by 
the law to the extent of his contract. If, then, there has 
been a mistake made, as to the mode or extent of the. repairs, 
but it has been unintentional and after reasonable examina- 
tion, and there was a leak necessary to be stopped, what has 
the lender to do with the matter ? He is not supposed by 
the law to have any skill, or to exercise any particular judg- 
ment as to the mode of repairs. The lender has no obliga- 
tion on him to search out and ascertain the true cause of the 
loss, or the damage which requires the repairs. It belongs 
not to him rerum cognoscere causas ; it is sufficient that the 
necessity of the repairs is made apparent, and that he has 
made due inquiry into the fact." ^ 

■J) 236. Where necessary supplies are furnished to a vessel 
abroad on a voyage, after the owners of her, when she sailed, 
have legally and bona fide sold all their interest in her, but 
of which sale neither the master nor the merchant furnish- 
ing the supplies have any knowledge, the original owners 
are not liable to the merchant for such supplies. When the 
owners alienate their interest in the vessel, the master ceases 
to be their agent, and the supplies are not furnished for their 
use. The subsequent owners, however, are liable, for the 
legal interest in the vessel is in them, and they have the use 
and benefit of the supplies.^ 



1 3 Sumner, 233, passim. 

2 Hussey v. Allen, 6 Mass. 163. The principle stated in iJie text is not 
.affected by the circumstance, that the naked legal title remains, in the vendor 

for his security after the contract of sale is made and possession delivered. 
That fact does not render him liable, as owner, on the contract or for 
the conduct of the master. 3 Kent's Com. 132:, 133. In the case of 
Wendover v. Hogeboom, 7 Johns. R. 308, it appeared that the defendant 
had sold the vessel to one Vosburgh, and delivered the possession to hitn 
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<5> 237. The master of a ship possesses no power or authority 
over the voyages or concerns of the ship, or the interests of 
the owners beyond what the law of his own country justifies 
and sanctions. The laws of a foreign country cannot clothe 
the master with an authority to bind his owners, which the 
latter have never given him, or which the laws of his own 
country have denied him to possess.^ The cases of Malpica 
V. McKoxin,2and Arago v. Carrol,^ contain a different doctrine. 
The rule laid down in those cases is that a contract made in 
a foreign country, by an agent, is precisely the same, in the 
legal result, as if made by the principal himself personally 
in that country. In each case the contract is to be treated 
as a contract made in that country, and possessing all the 



previous to the plaintiff's furnishing the sails, for which the action was 
brought. The consideration-money for the ship was to be paid in instal- 
ments, and a formal bill of sale was not to be executed and delivered, until 
the payments were completed. It was held that a regular bill of sale was 
not essential to transfer the property in a vessel, and that the former owner 
under such a sale, was not responsible for articles furnished the vessel. 
He had ceased to be owner, so far as to exempt him from responsibility for 
supplies, especially, as in this case the credit was not given to him. And in 
Leonard v. Huntington, 15 Johns. R. 298, where a contract was entered into 
for the sale of a vessel, the possession of which was immediately taken by 
the purchaser, but it was agreed that a bill of sale should not be given until 
the whole purchase-money was paid, and in the mean time the register stood 
in the name of the original owner, who, however, exercised no control what- 
ever over the vessel, it was held that he was not liable for repairs made by 
the direction of the master and on the credit of the purchaser, between the 
time of the contract and the consummation of it by delivery- of a bill of 
sale. " A man can only be charged in respect to property in a ship," said 
Best C. J., in the case of Harrington v. Fry, 2 Bing. R. 179, " either upon 
credit given to him, or as legal owner, or as holding himself out as legal 
owner." And every case of the kind, that is to say, every case where sup- 
plies are furnished a vessel after the original owners have alienated their 
interest, must be understood with reference to this salutary principle, namely, 
that if special credit was authorized to be given by the original owners, they 
will be liable, notwithstanding the sale. Vide Frazer v. Marsh, 2 Camp. 
317 ; Thorn v. Hicks, 7 Cowen, 697. 

1 Pope V. Nickerson, 3 Story's R. 465. 

2 Miller's Louis. R. 240. 
8 Ibid. 528. 
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obligations of the like contracts in that country, personal, if 
personal, or real, if real, or both if the lex loci contractus 
should so ordain. Mr. Justice Story, in Pope v. Nickerson,^ 
after stating the doctrine upon which the court proceeded in 
these cases, expressed his dissent to it. " Assuming," he 
observed "the general rule to be as they declare it, to what 
cases does it properly apply ? Certainly to those, and those 
only, where the agent possesses full authority to make the 
pEtrticular contract. If his authority is restricted or limited, 
theri if he exceeds the powers conferred on him, there is no 
binding obligation whatsoever upon the principal, and the 
contract is as to him a nullity. If the principal had himself 
been in the country, he might, if he chose, have made a 
more expanded contract than his agent was authorized to 
make, with all its restrictions and none other. This would 
depend solely upon his own pleasure. But when he has re- 
stricted the authority of his agent, in terms, to certain limits, 
or those limits result from the law of his own country, 
where the authority is given or is to be interpreted, surely 
it cannot be pretended that the contract of the agent in a 
foreign country, excluding those limits, has the consent or 
authority of the principal. It appears to me, that the leading 
error in both of those decisions is, that in both those cases, 
the rights and powers of the master to contract were treated 
exactly as if they were equal to, and coincident with, those 
of the owners, if the latter had been on the spot. Whereas, 
the rights and powers of the master, so far from being coex- 
tensive with, and equal to, those of the owners, are in most 
cases far short of theirs, and are subject at all times to the 
control and restrictions which the owners personally, or the 
law of their country impose or recognize." 

<§) 238. If the master expend money of his own for 
necessary repairs and supplies he has the right to call on the 



1 3 Story, 465, 481. 
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owner to repay him.^ And to the extent of such expenditure 
he may detain the freight until he is fully paid. He stands 
in the same position with respect to the freight that a factor 
or consignee occupies with respect to the goods of his prin- 
cipal or consignor, for whom money has been advanced, or 
any liabilities incurred, in consequence of the employment or 
consignment. Having contracted and rendered himself per- 
sonally liable for necessaries furnished the ship, the law gives 
him a lien oij the freight coextensive with his liabilities to the 
ship's creditors.^ In England, after conflicting adjudications, 
the question was finally put at rest in. Westminster Hall, by 
the decision in the case of Smith v. Plummer.^ It was there 
held that as no lien upon the ship could arise in favor of the 
master for advances made or responsibilities incurred for the 
benefit of the ship, it follow;ed that he had no lien on the 
freight, the latter being incidental to the former. But the 
doctrine of our law is directly opposite. It is clear that in 
this country the master has a lien on the freight and cargo, 
for his necessary advances made arid responsibilities incurred 
in a foreign port.* But whether he has such lien on the ship 
is still unsettled. In the case of the ship Packet,^ it was 
held that the master has a lien on the freight for all the 
advances which he may make on account of the ship, and 



1 Abbott op Shipping, p. 176. 

2 Lane v. Penniman, 4 Mass. 93 ; Lewis v. Hancock, 11 Mass. 72 ; Shaw 
V. Gookin, 7 N. Hampshire R. 19 ; Vanbokkelin v. Ingersoll, 5 Wend. 
314. See also White v. Baring, 4 Esp. 22. The rule laid down by Lord 
Kenyon, in the case of White v. Baring, is not now the doctrine of the 
English law. The case of Smith v. Plummer, 1 Barn. & Aid. 575, held, as 
stated in the text, that as the master had no lien on the ship for demands 
made for the benefit of the ship, it followed that he had no lien on the freight, 
the latter being incidental to the former. The right to receive the earnings 
of the ship followed, it was said, the right to the ship itself. 

3 1 Barn. & Aid. 575. 

■1 In the case of Drink water v. Brig Spartan, Ware's R. 149, it was held 
that the master not only had a lien on the freight for his necessary disbarse- 
ments for incidental expenses and the liabilities which he contracts for these 
expenses during the voyage, but also for his own wages. 

5 3 Mason, 255. 
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can intercept it, when earned, to reimburse himself. It was 
also the evident inclination of the court to go further, and 
admit the master's lien on the ship for the same object. It 
was said that the maritime law of foreign countries gave him 
such a lien, and that there was much reason for upholding it. 
It was conceded that the common law denied him any such 
lien ; but on the other hand, it was said that the courts of 
equity had shown a strong inclination to sustain it, and that 
the courts of admiralty in this country, on several occasions, 
had recognized its existence, and enforced it. In the case of 
Gardner v. The Ship New Jersey,^ it was said, that if the law 
made the master answerable to those furnishing supplies by 
his order, and to the officers and mariners of the ship, he is 
indemnified by such claims being attached as liens on the 
ship, or the moneys produced on sale, in addition to the 
owner's responsibility. And Judge Peters allowed the master 
to retain out of the proceeds of the ship the amount which 
he had advanced for seamen's wages, supplies, and pilotage, 
but he decided against the claim of the master for his own 
wages. In the case of Bokkelin v. Ingersoll,® in the Court of 
Errors of New York, it was said by the chancellor in deliver- 
ing his opinion, that the advances and responsibilities, 
necessarily made and incurred by the master in a foreign 
port, for the safety of the ship, or the successful termina- 
tion of the voyage, depended upon a different principle from 
that which is applicable to his wages. The agreement for 
wages is a personal contract with the owners, arid there are 
no substantial grounds of equity for giving him a preference 
over other creditors. Any one who is sufficiently intelligent 
and discreet to discharge the responsible duties of master, 
must be perfectly competent to provide for his own wages 
in the contract, and the same reasons may be urged for 
refusing him a lien for his advances in a home port, when 
his owners are present or he can readily communicate with 



1 1 Peters, Adm. R. 327. 
8 5 Wend. 314. 
16 
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them. On the other hand, the reasons which render it 
proper for him to hypothecate the ship and freight to procure 
the necessary supplies, occasioned by some unforeseen dis- 
aster, in & foreign port, and which by the maritime law give 
a lien upon both, to persons who have furnished those sup- 
plies, or whose property has been taken for the purpose, in 
the nature of a forced loan, seem to be equally applicable 
to the case of the master when the requisite supplies have 
been purchased from his own property or on the pledge of 
his individual credit. It certainly is the more reasonable 
doctrine to give to the master, who has made repairs or 
furnished supplies with his own funds or by the pledge of his 
personal security, the same lien that exists in favor of third 
persons, for the same object. "In many foreign ports," said 
Lord Eldon, in the case of Hussey v. Christie,^ " the master 
may be able by his own means to do the repairs, but he may be 
without the means of finding any one in another country, 
who will take the credit of the ship or the owners. It 
would be directly against the authority of the case in Peere 
Williams,^ to hold that the captain can have, under these cir- 
cumstances, no lien." 



1 13 Vesey, 594. In this case, it appeared that the master, in the course 
of the voyage, (he was employed in the South-Sea fishery,) for the necessary 
repairs and furniture of the ship, expended a considerable sum of money, 
and gave his own promissory notes and drew bills of exchange upon his 
owners. On his return to London, finding that the owners had become 
bankrupt and that the bills were dishonored, and that being obliged to discharge 
some of them and answerable for the others, he endeavored to retain the ship 
in his possession as a security, but was forcibly deprived thereof by the as- 
signees of the bankrupt, or other persons claiming an interest in the ship and 
cargo. Upon this he instituted a suit against these persons in the Court of 
Chancery, to restrain them from disposing of the ship, until his claim should 
be satisfied. And on his part it was contended that he had a lien upon the 
ship for the money thus expended and debts incurred by him. The Lord 
Chancellor, considering this to be properly a legal question , sent the case to the 
Court of King's Bench, for the opinion of the learned judges of that court, 
and they were all of opinion that the master had not a lien upon the ship! 
Abbott on Ship. p. 185. See same case, 9 East, 426. 

2 Watkinson v. Barnardiston, 2 P. Wms. 367. 
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"§v 239. By the civil law repairs and necessaries form a 
lien on the ship, following her into the hands of purchasers, 
in different countries, for different periods.* And by that 
law it is immaterial whether the repairs be made or the sup- 
plies furnished at home or abroad.^ Such was the doctrine 
of the maritime courts of England, until after a long contest 
it was finally overthrown by the courts of common law, and 
by the highest judicature in the country, the House of Lords, 
in the reign of Charles the Second.^ From that period until 
the statute of 3 and 4 Victoria, ch. 65, ^i 6, it continued to 
be the settled law of England, that there was no lien on a 
ship for repairs,and necessaries furnished, except in favor of 
the shipwright, who had repaired her, and not parted with 
the possession. In that case he was entitled to retain pos- 
session, until he was paid for his repairs, like any other 
artificer.* The doctrine of our law upon this subject is in 
accordance with the English law, anterior to the interposi- 
tion of Parliament in the present reign, so far as it applies to 
a domestic ship. In the case of materials furnished or 
repairs done to a foreign ship, the maritime law has given a 
specific lien, which may be enforced by a suit in the admi- 
ralty. But in the case of a domestic ship it is the settled 
doctrine of the common law, which is the municipal law of 
most of the States of the American Union upon this subject, 
that mechanics and material-men have no lien upon the ship 
itself for their demands, but must look to the personal secu- 
rity of the owner. The reason assigned why the common 
law gives no lien upon a domestic ship is, that the work- 
manship generally bears a very small proportion to the value 
of the subject on which it is bestowed, and it is considered 
a matter of public policy, that ships should be employed, 



1 Dig. U, i. 1 ; Ibid. 43, 5, 26, 34. 

2 Ibid. 

3 The Zodiac, I Hagg. Adm. R. 320, 325. 

4 Franklin «. Hosier, 4 B. & Aid. 341 ; Abbott on Ship. p. 181 ; 3 Kent's 
Com. 168. Provision is now made for the security of material-men by an 
Act of Parliament, passed in 1840. 
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since they are built " to plough the seas, not to rot by the 
wall." It should be observed, that the lien of the material- 
man is not confined exclusively to the ship, but extends to 
the freight, and he may include both in a proceeding in rem.^ 
It should also be observed, that a person who lends money to 
be employed in the repairs of a vessel, or to furnish her with 
supplies, has the same privilege against the vessel and 
freight that material-men have. He is considered as giving 
credit both to the ship and to the owners. The ship is 
hypothecated to him for his security, and he may maintain 
in the admiralty either a libel in rem against the vessel and 
freight, or a libel in fetsonam against the ow.ners.^ 

■§> 240. The doctrine of American law upon the subject of 
maritime liens, although it had been expressed by the admi- 
ralty courts, in some of the earlier cases,* was reasserted 
■with singular precision by the Supreme Court of the United 
States in the case of The General Smith.* The facts upon 
which the judgment was pronounced, were briefly these. 
The General Sinith was an American ship, and formerly 
the property of Mr. Stevenson, a merchant of Baltimore, who 
was a citizen of the United States. Whilst the ship belonged 
to him, the libellant, a ship-chandler of Baltimore, furnished 
for her use various articles of ship-chandlery to equip and 
furhish her, it being her first equipment to perform a voyage 
to a foreign country, namely, to Rotterdam and Liverpool 
and back to Baltimore. The ship departed from Baltimore 
on her voyage without any express assent or permission of 
the libellant, and also without objection being made on his 
part, and without his having attempted to detain her or en- 



1 Shepherd v. Taylor, 5 Peters, R. 676, 711, 12lh Rule of Adm. Practice. 

2 Davis V. Child, Davies, R. 71, 12th Rule of Adm. Practice. 

3 The Brig Eagle, Bee's Adm. R. 78 ; Woodruff ». The Levi Deaihorne, 
4 Hall's Law Jour. 97. 

4 4 Wheat. 438 ; see also St. Jago de Cuba, 9 Wheat. R. 409 ; Davis v. 
Nevir Brig, 1 Gilpin's R. 473 ; The Brig Nestor, 1 Sumn. 74; The Schooner 
Marion, 1 Story's R. 68 ; Harper w. New Brig, 1 Gilpin's R. 536. 
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force, any lifin which he had against her for the articles fur- ; 
nished. The ship continued to be the property of Stevenson, 
the merchant, during the said voyage, and after her return, 
it was not sold or disposed of in any way by him until 
the 3d day of October, 1816, when, finding himself embar- 
rassed in his pecuniary affairs, and obliged to stop payment, 
he executed an assignment to the claimants of his property, 
including the ship General Smith, in trust for the payment 
of all bonds for duties due by said Stevenson to the United 
States, and for the payment and satisfaction of his other 
creditors. Another libel was filed by the administratrix of ■ 
Thomas Cockrill, deceased, for iron materials and work fur- ; 
niched to prepare Ihe said ship for navigating the high seas. 
The District Court of Maryland ordered the ship to be sold, 
and decreed that the libellants should be paid out of the pro- 
ceeds the amount of their demand for materials furnished. 
The Circuit Court afiirmed this decree pro forma, and the 
cause was brought by appeal to the Supreme Court. Here 
it was declared that the admiralty rightfully possessed a ge- 
neral jurisdiction in cases of material-men, and that had the 
suit been in personam, there would have been no hesitation 
in maintaining the jurisdiction of the District Court ; but 
when the proceeding is in rem, to enforce a specific lien, it 
is incumbent on those who seek the aid of the Court, to 
establish the existence of such lien in the particular case. 
That where repairs have been made, or necessaries have been 
furnished to a foreign ship, or to a ship in a port of the State 
to which she does not belong, the general maritime law, fol- 
lowing the civil law, gives the party a lien on the ship itself 
for his security, and he may well maintain a suit in rem in 
the admiralty to enforce his right. But in respect to repairs 
and necessaries in the port or state to which the ship be- 
longs, the case is governed altogether by the municipal law 
of that State, and no lien is implied unless it is recognized 
by that law. Now, it has been long settled, whether origi- 
nally upon the soundest principles it is now too late to 
inquire, that by the common law, which is the law of Mary- 

16* 
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land, material-men and mechanics furnishiag repairs to a 
domestic ship, have no particular lien upon the ship itself for 
the recovery of their demands. A shipwright, indeed, who 
has taken a ship into his own possession to. repair it, is not 
bound to part with the possession until he is paid for the 
repairs any more than any other artificer. But if he has 
once parted with the possession, or has worked upon it with- 
out taking possession, he is not deemed a privileged creditor, 
having any claim upon the ship itself. Without, therefore, 
entering into a discussion of the particular circumstances of 
the case, the Court were of opinion, that there was not, by 
-the principles of law, any lien upon the ship. 

<^ 241. It must be understood that, according to the mari- 
time law, it is not in the power of any one to give an im- 
plied lien on a ship, but the shipmaster. The necessities of 
commerce require that, when remote from his owner, he 
should be able to subject his owner's property to that lia- 
bility without which it is reasonable to suppose he will not 
be able to pursue his owner's interests. But when the owner 
is present the reason ceases, and the contract is inferred to 
be with the owner himself,, on his ordinary responsibility, 
without a view to the vessel as the fund from which com- 
pensation is to be derived.^ And it must be further under- 
stood, that when the domestic ship appears in the guise of a 
foreign ship, the lien of the material-man will attach. If 
the owners falsely hold her up as a foreign ship, whilst in 
the home pott, there is no reason why she should not be 
subjected to the liabilities which she has incurred in that 
character. The privilege of the material-man depends not 
on her actual character, but on his knowledge and belief of 
that character. And the owners are effectually precluded by 
their own act from denying her foreign cheuracter.^ When 
the lien of the material-man has once attached, and no act 



• The St. Jago de Cuba, 9 Wheat. R. 409. 
2 Ibid. 
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has been done by the party inconsistent with its present 
existence, it is protected even against the title acquired by 
the government by forfeiture, provided the creditor had no 
knowledge of the offence by which the forfeiture was in- 
curred,' and against the title subsequently acquired by a 
bond fide purchaser without notice,^ and against a prior bot- 
tomry-bond,^ and against a judgment in favor of the United 
States.* 

<5> 243. The common law, as we have observed in a pre- 
ceding^ section, is the municipal law of most of the States as 
to supplies furnished to domestic ships. But the laws of 
several of the States have made provision for the security of 
material-men. By an act of the legislature of Pennsylva- 
nia, it is provided that ships and vessels of all kinds, built, 
repaired, or fitted within the Commonwealth, shall be sub- 
ject to a lien for all debts contracted by the master or owners 
thereof for work done, or materials found or provided in the 
building, repairing, filling, or furnishing, or equipping of the 
same, in preference to any other debt due from the owners 
thereof. A similar provision in the statute laws of New 
York, gives a lien to shipwrights, material-men, and suppliers 
of ships, for the amount of their debts, whether the ships 
are owned within the, State or not. This lien, existing by 
the local law,, may be enforced by a suit in rem in the admi- 
ralty. The jurisdiction is concurrent with the jurisdiction 
of the State courts.^ The lien is enforced, because it is of 
a maritime nature, and the moment its existence is esta- 
blished, the jurisdiction of the admiralty attaches to it propria 
vigor e.^ 



1 The St. Jago de Cuba, 9 Wheat. R. 409. 

2 The Barque Chusan, 3 Story's R. 456. 

3 The Jerusalem, 3 Gallison's R. 345. 

4 The Scattergood, Gilpin's R. 1. 

5 The General Smith, 4 Wheat. 438, note ; Davis v. A New Brig, 1 Gil- 
pin, 473 ; The Schooner Marion, 1 Story, C. C. 68. 

6 Ibid. Peyronx B. Howard, 7 Peters,, 324. 
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"^ 243. It was formerly held, that a party ia whose favor 
a lien would otherwise have existed, waived it when he 
entered into an express contract. No person can in any case, 
says Duller, retain, where there is a special agreement, be- 
cause then the other party is personally liable.^ In that case, 
as the law was formerly interpreted, if the party wished to 
retain his lien, he should specially reserve it in his agree- 
ment. And Lord Ellenborough, in the case of Stevenson ». 
Blakelock,® laid down the general rule to be, that when there 
is an express antecedent contract between the parties, a lien, 
which grows out of an implied contract, does not arise. And 
the doctrine declared in this case by Lord Ellenborough, was 
strictly in accordance with the general current of the Eng- 
lish decisions. But it was thought unreasonable, and it has 
since been deliberately overthrown. In Hutton v. Bragg,^ 
it was settled, that an express contract for a specific sum is 
not of itself a waiver of the right of lien ; but to produce 
that effect, the contract must contain some stipulation incon- 
sistent with the continuance of the lien, or from which a 
waiver of it may be fairly inferred. And such is now the 
established doctrine in this country. There were, however, 
several early cases in the admiralty, in which the doctrine of 
the English law as formerly declared, was adhered to. Thus, 
in ca.'j3a?"fe Lewis,* Mr. Justice Story held, that where the 
parties enter into a personal contract for a specific sum, it is 
a discharge of the implied lien resulting by operation of law. 
He observed, however, that the authorities, which had never 
been doubted or denied, seemed unreasonable, and that upon 
principle he could not say that a personal contract was a 
waiver of the lien. 



1 Nisi Prius, 45. 

a 1 M. & S. 535, 543. 

3 3 Maish. R. 339, 345 ; S. C. 7 Taunt. R. 14 ; see also Phillips v. 
Rodie, 15 East, R. 547 ; Burloy v. Gladstone, 3 M. & Selw. 205 ; Cowell v. 
Simpson, 16 Ves. 275. 

4 2 Gallia. 483 ; see also Murrayjt>. Lazarus, 1 Paine's C. C. R. 676. 
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>§> 244. The doctrine, as now recognized, being that an 
express contract for a specific sum, is not of itself a waiver 
of the right of lien, it becomes important to inquire in what 
cases a party who otherwise would have a specific lien, will 
be held to have waived it. It is conceded, that in every case 
where there is an exclusive personal contract there is no lien ; 
because in that case the credit is given to the master or 
owner, and not to the ship. And the party cannot subse- 
quently, when he finds that the security which he delibe- 
rately elected to take is worthless, resort to the ship. Yet, 
even here he may maintain a suit against remaining proceeds 
in the registry, although he could not originate a suit against 
the ship itself.^ Parting with the possession of the thing 
upon which the lien attaches, is a waiver of it by the common 
law. Giving credit is also considered, both by the common 
law and the civil, as inconsistent with the existence of a lien.^ 
In the case of Raitt D. Mitchell, ^ Lord Ellenborough held, 
that a lien is wholly inconsistent with a dealing on credit, 
and can only subsist where payment is to be made in ready 
money, or there is a bargain that security shall be given the 
moment the work is completed. He said there could be no 
lien without an immediate right of action for the debt, and 
that did not accrue until the period of credit expired. The 
ground upon which this doctrine rests is very evident. In 
the first place, at common law, as we have already observed, 
a lien does not exist independently of possession. When 
the party parts with the possession, he parts with his lien. 
Hence, when the artificer, a shipwright for instance, under- 
takes to repair a ship and receives possession, and agrees to 
give credit for a certain period, the giving of such credit 
repels the presumption of a right of lien, for it cannot be 
supposed that the parties intended that the shipwright should 
retain the possession of the ship and prevent her employ- 



1 The John, 3 Rob. 234 ; Zane v. The Brig President, 4 Wash. C. C. R. 
453 ; Gardner v. The Ship New Jersey, 1 Peters's Adm. R. 323. 
s Dig. Lib. 18 tit. 1, c. 19. 
3 4-Camp. 146. 
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ment by the owner during the whole time of the credit. 
The law, therefore, in such cases, interprets the contract 
between the parties upon rational principles, and deems the 
lien waived by consent.^ In equity and at common law 
taking bills of exchange for the sum due will repel the im- 
plication of lien. Because a right to detain for the future 
event of bills is inconsistent with giving bills.^ 

§ 245. We have thus stated several cases, in which a lien 
will be presumed, at common law, to be waived. The mari- 
time law, in the same cases, except perhaps in the last, pro- 
ceeds upon a different principle, and presumes the lien to 
exist. The dissimilarity in the doctrine of the two systems 
of law arises from this, that by the maritime law a lien may 
exist, and usually does, independently of possession. And 
as parting with the possession does not destroy the lien, it 
follows that giving credit, either indefinitely or for a fixed 
period, is no extinguishment of it. There is no inconsistency 
in giving credit for supplies, and at the same time retaining 
the lien on the ship for the value of those supplies. In fact, 
it would be utterly inconsistent with the professed object 
of all such supplies, to retain the possession. That object 
is to procure necessary repairs and supplies for the purpose of 
completing the voyage. But how is the voyage to be com- 
pleted, if the material-man is to hold possession of the vessel 
in order to secure his lien for the necessary repairs and sup- 
plies ? The maritime law presupposes a credit given, a de- 
lay of payment, an intentional postponement of the right to 
enforce the claim in rem, at the same time it creates the lien. 
It would be absurd to declare that the material-man should 
have a lien on the ship for his supplies, whenever, in case of 
necessity, the master, not having funds, is compelled, in order 
to proceed on his voyage, to obtain such supplies, and yet 
at the same time to declare, that if the ship left the port 



1 The Brig Nestor, 1 Sumn. R. 73, 80. 

2 See Brooks v. Bryce, 26 Wend. 367. 
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without payment of his demand, the lien should be extin- 
guished, when the very case supposed is, that the master has 
no immediate means of payment. How is he to pay with- 
out funds ? And if he has funds, what use is there in the 
enhanced expense of a credit ? If he has funds he will pay 
at once, and have the work done, or supplies furnished at 
cash prices. It is only when his funds fail, that he will ask 
a credit for the owners upon the security of the ship. The 
effect of denying the lien in such cases would be to compel 
the master to break up the voyage, or to resort to the extra- 
ordinary expedient of a bottomry-bond upon onerous inte- 
rest, to the serious injury of the owner. The maritime law, 
in cases of material-men, as in other cases, where it gives a 
tacit hypothecation or lien, proceeds upqn a different princi- 
ple. It gives the lien upon the ship as an auxiliary to the 
personal security of the owner. It does not require the lien 
to be enforced before the voyage is completed. It allows 
the party to give credit, because it is for the general benefit 
of navigation and trade.^ 

<^ 246. What will constitute a reasonable time for the en- 
forcement of a maritime lien, after the debt is due, and the 
credit, if any, has expired, must depend upon the circum- 
stances of each particular case, and is not a point susceptible 
of any definite or universal formulary of interpretation.^ 
The admiralty will not, however, sit for the purpose of 
enforcing stale claims. It requires, in parties who seek its 
aid to enforce specific liens, reasonable diligence, making, in 
considering the question of diligence, all proper allowance for 
circumstances which have interposed to create delay,* and 
over which they had no control. ^ 

<^ 247. Whether the acceptance of a negotiable promissory 
note is a waiver of a lien depends, as it is not a maritime 



1 The Brig Nestor, 1 Sumn. R. 73, 84. 

2 The Bark Chusan, 2 Story's R. 455, 469. 

3 The Brig Nestor, 1 Sumn. R. 73. 
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contract, upon the lex loci contractus. If by the local law, 
the note is deemed an absolute payment of the debt, then 
the lien is discharged. But, on the other hand, if by the lex 
loci contractus, the note is but a conditional payment of the 
debt, and the creditor at the hearing oflFers to surrender it, 
the lien exists, and may be enforced in the admiralty.^ In 
the case of Ramsay v. AUegre,^ the plaintiff very properly 
contended that a suit in rem could be maintained, not- 
withstanding the acceptance of a negotiable promissory note 
as conditional payment, that being not an extinguishment of 
the debt, but only a suspension of the remedy, during the 
time allowed for its payment, and that if the note was un- 
paid, the party might resort to his original right of action, as 
if no note had beeu given. But the court did not deem it 
necessary to consider the general question, whether the juris- 
diction of the court was waived by the appellant's taking the 
note as conditional payment, because it did not appear by 
the record that the note had been tendered to be given up, 
or actually surrendered, and hence the libel could not be 
maintained. Where a bill of exchange is accepted, not as 
absolute payment of the debt, it must be governed, I presume, 
by the same rule that is applicable to the case of taking a 
negotiable promissory note as conditional payment. If the bill 
is dishonored, then the holder stands precisely on the same 
ground as if no bill had been given. There certainly is 
nothing in the case of The William Money ^ inconsistent 
with this view of the subject. There, a mariner was tendered 
his full wages in cash, but being desirous to remit money to. 
England, the ship's agents at Calcutta, at his request, gave 
him* a bill for £40, payable six months after sight, on the 
owners in London. The owners in the meanwhile became 
bankrupt, and the bill was dishonored. On these facts 
appearing, Lord Stowell said that the seaman might have 
taken his wages in money at Calcutta, but instead of money 



^ The Bark Chusan, 3 Story's R. 470. 
a 12 Wheat. R. 611. 
3 2 Hagg. Adm. R. 136. 
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he preferred a bill of exchange as an accommodation to him- 
self ; he then made his election and must stand by his risk. 
The decision proceeded wholly on the ground that there was 
an election between the money tendered and the bill of ex- 
change. The same result might follow, as in this case, if 
the party in whose favor a lien exists should take a bill of 
exchange on a firm not connected with the ship, and upon 
the same ground that he preferred and had taken other secu- 
rity, and thereby had lost his remedy against the ship. I 
say the same result might follow because it might be deemed 
an absolute payment of the debt. But it would be other- 
wise, I apprehend, where the bill is on the owners them- 
selves, without any previous tender of cash payment. The 
remedy, in that case, would be suspended, certainly, until the 
event of the bill could be known, but if it became value- 
less then the remedy against the ship revived and might 
be enforced. 

"^ 248. We have seen that the jurisdiction of the admiralty 
with respect to repairs upon a domestic vessel, where the 
proceeding is in rem, depends upon the municipal law. If 
no lien is allowed by that law, then a suit in rem cannot be 
maintained. But with respect to repairs upon a foreign 
vessel, and every vessel is foreign when in the ports of a 
State to which it does not belong, the jurisdiction depends, 
in the absence of legislation by Congress, upon the general 
maritime law. It is independent of the local law, and 
cannot be limited or governed by it. The States have no 
power to enact laws restricting the lien which the maritime 
law gives foreign vessels, or which are in any manner incon- 
sistent with it. Hence a State law which declares that the 
lien on a foreign vessel shall be deemed to be waived, if not 
enforced before the vessel leaves the State, is treated by the 
courts of the United States as absolutely null and void. In the 
case of The Bark Chusan,* which belonged to owners residing 
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in Massachusetts, and was libelled for repairs done in New- 
York, this subject was discussed at length. It was con- 
tended by the claimants that the contract and lien were 
to be governed by the law of New York, by which the lien 
ceased when the vessel left the State, that the local law 
applied to both foreign and domestic vessels, and that it was 
competent for a State to pass laws regulating the maritime 
lien on foreign vessels. Mr. Justice Story, in delivering the 
opinion of the court, said, " This statute is, as I conceive, 
perfectly constitutional, as applied to cases of repairs of 
domestic vessels, that is, of vessels belonging to the ports of 
that State. And if the present were the case of materials and 
supplies furnished to a ship belonging to New York, and the 
lien was sought to be enforced in the admiralty courts of the 
United States, I should have no doubt that the lien created 
by the law of that State, and not existing by the general 
maritime law, must be governed throughout by the law of 
that State, and that when the ship left the State, it would 
cease. But in cases of foreign ships and the supplies fur- 
nished to them, the jurisdiction of the courts of the United 
States is governed by the Constitution and laws of the United 
States, and is, in no sense, governed, controlled, or limited 
by the local legislation of the respective. States. . The Con- 
stitution of the United States has declared that the judicial 
power of the national government shall extend ' to all cases 
of admiralty and maritime jurisdiction,' and it is not compe-. 
tent to the States, by any local legislation, to enlarge, or 
limit, or narrow it. In the exercise of this admiralty and 
maritime jurisdiction, the courts of the United States are 
exclusively governed by the legislation of Congress, and in 
the absence thereof, by the general principles of the maritime 
law. The States have no right to prescribe the rules by 
which the courts of (he United States shall act, nor the juris- 
prudence which they shall administer. If any other doctrine 
were established, it would amount to a complete surrender 
of the jurisdiction of the courts of United States to the 
fluctuating policy and legislation of the States. If the latter 
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ha-ve a right to prescribe any rule, they have a right to pre- 
scribe all rules, to limit, control, or bar suits in the national 
courts. .... Suppose a State legislature should declare that 
there should in future be no lien of seamen for their wages 
on any ship foreign or domestic, or no lien for salvage on 
any ship foreign or domestic, will it be pretended that such 
a law would be obligatory on the courts of the United States 
in the exercise of admiralty and maritime jurisdiction ? If it 
would be, a more forcible and complete device to dry up and 
extinguish the jurisdiction of the courts of the United States 
in admiralty cases could scarcely be imagined. The truth 
is that the admiralty and maritime jurisdiction of the courts 
of the United States, given by the Constitution, covers not 
merely the cognizance of the case, but the jurisdiction and 
principles by which it is administered. It covers the whole 
maritime law applicable to the case in judgment, without 
the slightest dependence upon or connection with the local 
jurisprudence of the State upon the same subject. The 
subject-matter of admiralty and maritime law is withdrawn 
from State legislation, and belongs exclusively to the national 
government and its proper functionaries." 

<5> 249. Where the local law gives a shipwright a lien 
for materials furnished and labor bestowed in the construc- 
tion of a vessel, the admiralty has jurisdiction to enforce it 
by process in rem, even before the vessel is launched or 
employed in maritime affairs. The jurisdiction depends not 
on the locality but the subject-matter. And all civilians and 
jurists agree that contracts for the building of ships stand upon 
precisely the same ground as contracts for repairing, supply- 
ing, and navigating ships. They are maritime contracts, 
for maritime service, and the jurisdiction as rightfully at- 
taches in the one case as the other.i It must appear, how- 



1 The Jerusalem, 2 Gallis. 347; De Lovio v. Boit, Ibid. 475 ; Davis v. 
A New Brig, Gilpin's R. 473 ; Read v. The Hull of a New Brig, 1 Story's 
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ever that the vessel is of the size and build fitted for mari- 
time employment, and that her business is to be maritime 
navigation, or at least navigation upon waters which are, in 
some part thereof, tide-waters, or navigable to and from tide- 
waters. It is not every case where a lien exists by the local 
law or the general law, that the admiralty professes and 
exercises jurisdiction ; the lien must arise from some business, 
employment, or work and labor connected with maritime 
affairs, or navigation, or shipping.^ 



1 Read «. The Hull of a New Brig, 1 Story's R. 244. 
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CHAPTER VII. 

OF BOTTOMRY AND RESPONDENTIA BONDS. 

■Ji 250. A BOTTOMRY-BOND is a contract for a loan' of money 
on the bottom of a ship, pars pro toto, as a security for 
repayment. It is moreover stipulated that if the ship is lost, 
in itinere, by any of the perils enumerated in the contract, 
the lender shall also lose his money ; but if the ship shall 
arrive safe, then he shall be paid back his principal and also 
the interest agreed upon, c&WeA marine interest, how&yevi\ns 
may exceed the legal rate of interest. In the Roman law, 
which treats largely of these contracts, it is called /cewMs naii- 
ticum, ox usura maritima, and the high interest which is 
permitted and which is to reimburse the lender, (who in all 
cases and not the borrower, is to run the risk,) is therein Ae- 
nominsited periculi preiium, or the price of the hazard which 
the lender incurs.^ 

<§i 251. A bottomry-bond is a contract not of a universal 
nature and form, but depending upon the particular form of 
the instrument, varying in different countries, and variously 
modified by the municipal laws. Although usually given for 
the necessities of the ship, or for the cargo, or for the voyage, 
and supposed to be limited to those purposes ; yet in the case 
of the Brig Draco,^ it was held to be by no means necessary to 
the validity of a bottomry-bond, when made by the owner, 
that the money should be intended or employed for the ob- 
jects of the voyage. The owner, it was said, could make 



1 2 Marshall's Ins. 733 ; The Atlas, 3 Hagg. Adm. R. 48, 53. 
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such use of the money as he pleased, without reference to 
the ship. It was sufficient if the money was lent on the 
bottom of the ship, at the risk of the lender for the voyage. 
The true definition of a bottomry-bond was said to be, a 
contract for a loan of money on the bottom of the ship, at 
an extraordinary interest, upon maritime risks, to be borne 
by the lender for the voyage, or for a definite period. 

"^ 252. The question may well be asked upon what grounds 
can the admiralty assume jurisdiction of a contract of the 
character of the so-called bottoniry-bond, in the case of the 
Brig Draco. It was a transaction begun and completed on 
land. It had no reference whatever to maritime business. 
The money was loaned *' not to fit out, or repair or supply 
the brig, or to purchase a cargo fbr her, or for any purpose 
connected with the voyage, or navigation of the brig, but 
for the general purposes of " the borrower. How can a con- 
tract of this nature be styled a bottomry-bond, so as to give 
the admiralty rightful jurisdiction over it ? Can it iu any 
proper sense be said to fall within the definition of a mari- 
time contract ? A bottomry-bond is founded on the necessi- 
ties of navigation and the exigencies of commerce. The 
extraordinary interest is allowed for the benefit of com- 
merce and to enable maritime adventures to be prosecuted. 
But when such interest is reserved, and the money is neither 
employed nor designed to be employed with reference to the 
ship nor the voyage, does not the very foundation of a bot- 
tomry-bond fail ? The lender, in such a case, may be pro- 
tected against any liability arising from the municipal laws 
against usury, because he becomes the insurer of the ship 
and his contract " runs a desperate contingency of winds, 
seas, and enemies," which makes it " a fair contract on a 
real hazard." It does not, therefore, fall within the statute 
of usury. As between the parties such a contract is doubt- 
less binding, but so far as it creates any lien on the vessel 
which may be enforced in the admiralty, or which can afect 
the rights of third persons, without notice, as a bond fide 
purchaser for instance, there would seem to be no sufficient 
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grounds, either of principle or authority, upon which to up- 
hold it. Such a contract may constitute, under the muni- 
cipal law, a mortgage. In that case it must stand or fall 
upon the principles that appertain to mortgages. But it is 
clear that of mortgages of the character indicated, the admi- 
ralty has no rightful jurisdiction.^ 

<§> 253. A bottomry-bond may be on time as well as on a 
specific voyage. It is sufficient if the money be lent upon 
the bottom of the ship, at the risk of the lender, for the 
stipulated period.^ When made by the owner it is immate- 



1 Vide The Highlander, 2 Wm. Rob. 1 10 ; The Ship Medora, 2 W. & M. 
107 ; see also upon this subject, 1 Conkling's U. S. Adm. 316 ; also The 
Duke of Bedford, Z Hagg. Adm. R. 294. 

2 The Brig Draco, 3 Sumn. Rep. 157 ; The Ship Fortitude, 3 Id. 228 ; 
Thorndike v. Stone, 11 Pick. 183. In this latter case, a bond was given for 
money on bottomry, to run for three years at twelve per cent, interest. The 
bond included the freights of the ship. The obligor was to pay the obligee, 
from time to time, half the ship's gross earnings, and to juake other pay- 
ments if he chose on the bond, and the interest was to cease on the amount 
of principal so paid ; the obligee was to retain all payments so made whether 
the ship should be lost or not, and the ship and freights were to stand hypothe- 
cated fortheunpaidbalance, and at or before the end of three years the obligor 
was to pay the remaining sum, with the stipulated interest, deducting such 
sums as the obligee would be held by law to pay for general average, &c. , dur- 
ing the three years, in the same manner as if he had been an underwriter, and 
in case of a total loss by perils insured against, in a form of policy referred 
to, the obligor was to pay the obligee such salvage as he would be entitled 
to if he had been the underwriter in such policy, and the obligor was to pay 
the obligee half the gross earnings not before paid over, deducting such sums 
as the obligee would be held to pay for general average, &o. The obligor 
also gave a mortgage of real estate to the obligee to secure fulfilment of 
the conditions of the bond. It was objected to the validity of this bond that 
the payment of the money borrowed, was secured in such a manner as to 
make it a certainty, that the lender would receive his money with twelve per 
cent; that it was secured by a mortgage of real estate, as well as by a mort- 
gage of the ship, and by an assignment of half the freight and earnings for 
the term of the loan, and that the loan was upon time and not for a voyage 
as usually made. But it was held to be a sufScient answer to these objec- 
tions, that if the ship should be lost within the time of three years, for which 
the money was lent, the bond-holder was to lose all the money which should 
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rial whether it be in the home or a foreign port.^ But the 
case is widely different when the money is borrowed on bot- 
tomry by the master. It must be in a foreign port^ and it 
must be shown that the advances were made for repairs, or 
supplies necessary for effectuating .the objects of the voyage, 
or the safety and security of the ship. And no presumption 
should arise in the case, that such repairs or supplies could 
be procured upon reasonable terms, with the credit of the 
owner, independently of such hypothecation.^. If the owners 
of the vessel are present, the power of the master to hypothe- 
cate ceases. If, however, only a minority of them are 
present and they assent to the hypothecation, or unreasona- 
bly dissent, then the master's authority remains good.^ In 



then be due upon the bond. Putnam, J., said : "It is the essence of the 
contract of bottomry and respondentia, that the lender runs the maritime 
risk to be entitled to the maritime interest. The rate of interest and the 
manner of securing the payment of what may become due upon such con- 
tract, are to be regulated by the parties. The court regards such considera- 
tions only for the purpose of ascertaining whether they were colorably put 
forth to evade the statute of usury." 

1 Brig Draco, 3 Sumn. R. 157. It was said by Chase, J,, in delivering 
the opinion of the Supreme Court of the United States, in the case of 
Blaine v. The Ship Charles Carter, 4 Cranoh, 328, that " in the case of a 
bottomry-bond executed by an owner in his own place of residence, the same 
reason does not exist for giving an implied admiralty claim upon the bottom, 
for it is in his power to execute an express transfer or mortgage." This, 
however, was a mere dictum, the print not being in judgment. In the case 
of Wilmer v. The Smilax, 2 Peters's Adm. Rep. 295, note, the District 
Court of Maryland sustained the admiralty jurisdiction upon a bottomry-bond 
given by the owner of the vessel in the home port. The same principle was 
recognized in the case of Cornish a. The Murphy, 2 Browne's Civ. and Adm. 
Law, p. 22. And in the case of The Mary, 1 Paine, 671, Mr. Justice Thomp- 
son sustained a bond given by the owner in a foreign port and intimated an 
opinion that the admiralty had the same jurisdiction when the bond was 
made in the home port. In the case of the Brig Draco, 2 Sumn. 157, Judge 
Story said he had no difficulty in overruling the objection that the admiralty 
jurisdiction does not extend to bottomry-bonds given by the owner in the 
home port, where there is an express pledge as security. See also the case 
of The Barbara, 4 Rob. R. 1. 

Z The Sloop Mary, 1 Paine, 671 ; The Aurora, 1 Wheat. R, 96. 

8 3 Kent, 172. 
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the case of The Randolph,^ Hopkinson, J., said: "I con- 
sider the residence or presence of some of the owners of this 
schooner, at the place where the repairs were made and the 
money taken up, as sufficient to destroy the validity of this 
bond." It should be observed that in this case, the owners 
of three fourths of the schooner were present, and the de- 
cision of the learned court must be understood with refer- 
ence to that fact. 

^ 254. It is the vital principle of a bottomry-bond, exe- 
cuted by the master, that it should have been taken where 
the owner was known to have no credit, no resources for 
obtaining necessary supplies. It is that state of unprovided 
necessity that alone supports these bonds ; the absence of 
that necessity is their undoing. If the master takes up 
money from a person who knows that he has a general credit 
in the place, or at least an empowered consignee or agent, 
willing to supply his wants, the bottomry-bond in such a 
case, is a void transaction, not affecting the property of the 
owner, only fixing loss and shame upon the fraudulent lender ; 
but when honorably transacted, under an honest ignorance 
of this fact, an ignorance that could not be removed by any 
reasonable inquiry, it is the disposition of admiralty courts 
to uphold such bonds, as necessary for the support of com- 
merce in its extremities of distress, and as such recognized in 
the maritime codes of all commercial ages and nations.^ 

■J) 255. The lender on bottomry is bound to exercise rea- 
sonable diligence in order to ascertain whether the repairs 
and supplies for which the master is at liberty to contract are 
wanting. That fact it is incumbent on him to prove. But 
he is not bound to show that there was a positive necessity. 
It is sufficient if there is an apparent necessity, so far as the 
lender is able upon due inquiry and due diligence to ascer- 



> Gilpin's R. 457. 

2 Tlie Nelson, 1 Hagg. R. 169. 
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tain the facts.* And when it is once established that the 
repairs and supplies were necessary in the sense of the law, 
it is incumbent upon the owners who assert that they could 
have been obtained upon their personal credit, to give some 
solid proofs in support of their assertion, unless indeed it is 
apparent from the circumstances of the case.^ If the exist- 
ence of the personal credit is made to appear and also that 
the lender by reasonable inquiry might have ascertained the 
fact, the bottomry-bond ceases to have any binding effect. 

"Ji 256. If the master acts fraudulently, if he gives a bot- 
tomry-bond when he might have obtained the repairs or^sup- 
plies on the personal credit of his owner, the innocent lender, 
and he is innocent if he uses every reasonable effort to ascer- 
tain the actual facts and then remains in ignorance, is not to 
be the victim of the fraud. And for very obvious reasons. 
The master appears to the world as the confidential agent of 
the owner, the representative of his interests in all quarters 
of the globe, wherever the demands of commerce call him, 
and as such, and within the scope of his employment, entl- 



1 The Ship Fortitude, 3 Sumn. 228. Necessary repairs and supplies are 
such as are reasonably fit and proper for the ship under the actual circum- 
stances, and not merely such as are absolutely indispensable for the safety of 
the ship or the accomplishment of the voyage. But, said Story, J., in the 
case above cited, " there is a manifest difference between that necessity 
which will justify repairs, and that superadded necessity which will justify 
the giving of a bottomry-bond. To justify the giving of a bottomry-bond it 
is not only essential that there should be a necessity for the repairs, but that 
there should also be a necessity^ for resorting to a bottomry-bond in order to 
procure the proper funds to defray the expenditure. If the master has funds 
of his owner in his own possession, or if he can procure funds upon the per- 
sonal credit of the owner, he is not ordinarily at liberty to resort to a bot- 
tomry loan. In short, it is only when this is the only or the least disadvanta- 
geous mode of borrowing, that the master is at liberty to resort to it, as a 
dernier resort. The giving of a bottomry-bond is, therefore, properly said 
to be justifiable only in a case of great extremity, of urgent necessity, or of 
extreme pressure. In cases of bottomry the expressions may be appropri- 
ate, when they would be utterly inapplicable to common cases of repairs." 

2 The Virgin, 8 Peters, 538, 550 ; The Ship Fortitude, 3 Sumn. 228. 
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tied to confidence. Certainly there can be no satisfactory 
reason for making an innocent party, dealing on the faith of 
a person thus situated and thus held out to the world, suffer 
the consequences of that person's fraud instead of the owner 
who employs him, and thereby enables him to procure the 
credit. 

■^i 257. We have observed that the form of a bottomry- 
bond is different in different countries, and, it riiay be added, 
in the same country. They are usually drawn up by mer- 
chants who are unacquainted with technical language or the 
exact form of legal instruments. It is therefore the disposi- 
tion of admiralty courts to construe contracts of that nature 
liberally, and to treat them tenderly. Where the bill of bot- 
tomry not only pledges the ship, but in terms " grants, bar- 
gains and sells " her, with the usual proviso, that on payment 
of the money and the stipulated interest, the whole is to be 
void, the clause of sale does not vary the character or opera- 
tion of the instrument. It is still deemed to be a contract of 
bottomry. For such was evidently the intention of the par- 
ties, as well as the legal import of the language they employed 
express it.^ 

1^ 258. As the form of bottomry-bonds is different, so is 
their authority. In some countries they bind the owner or 
owners ; here they do not. But although the owners are 
described in terms to be bound, when, by the law of the par- 
ticular cpuntry they cannot be bound, that is held to be no 
objection to what the bond can do. The courts of admiralty 
do not take these bonds in ioto, as is done in other systems 
of law, and reject them as unsound in the whole if vicious in 
any part. But they separate the parts, reject the vicious and 
respect the efficiency of those which are entitled to operate. ^ 

>§> 259. A bottomry-bond must express the obligation to be 



' Robertson v. U. Ins. Co. 2 Johns. Cas. 250. 

a The Nelson, 1 Hagg. Adm. K. 169 ; The Virgin, 8 Peters, 539. 
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on the sea risk. But this may appear from the tenor of the 
instrument, without being expressed in exact terms. When 
the money is to be paid at such a time, " after the ship arrives 
at her port," it is held that these terms are sufficient j because 
it is saying in effect, if the ship never arrives at her port, or 
is lost upon her voyage, the money is to be lost, and that is 
a sufficient description of a sea risk.^ So also, when it is 
stipulated by the owner, thus : " I bind myself, iny ship and 
tackle, &c., to pay the sum borrowed with twelve per cent, 
bottomry premium in eight days after my arrival in the port 
of London," it is held that the words " my arrival " must be 
understood to mean, " my arrival with the ship, or my ship's 
arrival." The personal arrival of the master unconnected 
with the ship, is a matter which it cannot be supposed that 
either party contemplated, it cannot be supposed that the 
lenders looked to him personally or to his personal means, 
nor that he intended to pledge himself personally and abso- 
lutely for the payment without regard to the means with 
which he might be furnished by the ship and her freight.^ 

<^ 360. Various as is the form of a bottomry-bond, there 
are certain particulars that usually are and properly ought to 
be expressed, such as the occasion of borrowing, the sum, 
the premium, the ship, the voyage, the risks to be borne by 
the lender, and the subjection of the ship itself as security 



1 1 Hagg. 169. In the case of the Atlas, the instrument called a bot- 
tomry-bond, contained an express clause, that the sum secared should be 
paid within thirty days after intelligence of the loss. Lord StowelJ, in giv- 
ing his opinion, said, that it appeared to be a case which the powers of the 
admiralty court did not enable him to conduct to any satisfactpry result either 
of jurisdiction or of merits, being wholly unsettled in the first of these quali- 
fications and very much out of the reach of legal inquiry in the latter. The 
suit was dismissed upon the ground that the very essence of bottomry, the 
sea risk, which alone could give jurisdiction to the admiralty, was wanting. 
On an appeal to the Court of Delegates, it was decided that as maritime 
interest was Teserved,and maritime risk excluded from the bond, it was void. 

a Simonds v. Hodgson, 3 B. & Adol. 50, 56. 
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for the payment.^ Of course a particular description of the 
voyage would be impossible, when the voyage itself is not 
under the control of the party making the bond. And there- 
fore the validity of a bottomry given upon a hired transport 
in the service of the government,' and consequently without 
any fixed voyage, liable to be sent to any part of the world, 
according to the exigencies of commerce, is very properly 
upheld. Very serious inconveniences, it has , been said, 
might ensue, and the public service, instead of being bene- 
fited, might be subjected to very injurious obstructions, if 
courts of admiralty were to hold that all bottomry-bonds 
given on such vessels were necessarily invalid.^ 

■§. 261. It is an essential ingredient of a bottomry-bond, 
where marine interest is reserved, that both principal and 
interest should be put at risk. If they are payable at all 
events, or, if there is collateral security given for them, 
which is payable at all events, no matter by what name the 
contract is called in the instrument of writing, which con- 
tains it, it is not a bottomry.^ 



' Abbott on Shipping, p. 205. 

2 Tlie Jane, 1 Dods. Rep. 461. 

3 Jennings «. Ins. Co. pf Penn. 4 Binn.244; Rucker t. Conyngham, 
2 Peters's Adm. Rep. 295 ; Tliprndike v. Stone, 1 1 Pick. 187. In the case 
of Jennings ». Ins. Co. of Penn. the court did not decide whether a bottomry 
may not be made to secure a sum of money, with legal interest, payable 
at all events, and accompanied with collateral personal security. But Judge 
Story is of opinion, that the authorities establish a right of hypothecation in 
such a case. For if a suit will lie in the admiralty for advances for the 
necessary supplies of the ship abroad, without any instrument upon the im- 
plied hypothecation of the maritime law, the mere expression of that hypothe- 
cation in a formal instrument would seem not to alter the nature of the juris- 
diction or hypothecation. Story's Notes to Abbott on Shipping, p. 203. But 
in answer to this view of the subject, it should be observed, that when a 
party in whose favor- an implied lien exists, gives it up and takes an express 
hypothecation, the nature and character of that hypothecation remain to be 
determined. If it amounts to bo more than a mere mortgage, then it must 
be governed by the principles that are applicable to mortgages. We think it 
clear, that in the sense of our law, an instrument of the character we are 
now considering does not constitute a bottomry-bond. A bottomry is founded 

MAR. 18 
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4 263. It was said, in the case of the Sloop Mary,i that if 
marine interest is not expressly named in the contract, it 
will be presumed to be included with the advances and in- 
serted in the bond as principal, for it is not supposable 
that the lender gratuitously took upon himself the perils 
of the sea. Certainly, it will rarely occur that the lender 
will put his money at an extraordinary risk without an ex- 
traordinary rate of interest. But, I apprehend, that it is not ab- 
solutely necessary that there should be a reservation of more 
than the legal rate of interest to constitute a valid bottomry- 
bond. The essential element is, that the money is borrowed 
for the purposes of the voyage, and is put at risk.^ 



on a sea risk, and defeasible by the destruction of the ship in the course of 
her voyage. "But if the bond is not defeasible by any such casualty, if it 
is so conditioned, that whether the ship sinks or swims, whether she arrives 
at her destined port or is lost in. the ocean, it makes no difference," and the 
money is to be paid at all events, such, an Instrument, so conditioned, lacks 
one of the principal features of a bottomry. In England, the admiralty has 
no jurisdiction of such a contract. The Atlas, 2 Hagg. 57. Here, where 
the jurisdiction is more ample, it might take cognizance of it, provided the 
consideration of the contract had reference to the ship or the voyage. Other- 
wise it would not he a maritime contract. The subject-matHr for which the 
ship is pledged constitutes the general test of the jurisdietioB, and not the 
thing pledged. In the case of The Ship Medora,3 W. & M. 108, Woodbury, 
J. said : " At some of the custom-houses in this country and in India, 
and pethaps some other places, a bond like this may be called a bottomry- 
bond, when on a vessel's bottom as security, and when only for legal 
interest, and payable at all events, though such is not the usual definition 
of such a bond in admiralty courts generally, and though it cannot have the 
high privileges of a real bottomry-bond." We apprehend that such an instru- 
ment can only be considered as a mere mortgage, and subject to all the rules 
that appertain to that species of security. 

1 Paine's R. 670. 

2 Jennings ». Ins. Co. of Penn. 4 Binn. 244 ; 2 Johns. Cases, 250. Since 
the text was written, I have seen the case of the Emancipation, 1 Rob. 124, 
130. Dr. Lushington, in that case, said : '< I am aware that it is not abso- 
lutely necessary that a bottomry-bond should carry maritime interest, and 
that a party may be content with ordinary interest ; but when the character 
of an instrument is to be collected from its contents, and when the argument 
in support of the bond is that the advance of the money was attended with 
risk, it is a material circumstance, that only an ordinary rate of interest 
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"Ji 263. A bottomry -bond made by the master vests no 
absolute indefeasible interest in the ship on which it is 
founded, but gives a claim upon her which may be enforced 
with all the expedition and efficiency of the admiralty pro- 
cess.' The rule is expressly laid down by writers of ac- 
knowledged authority, and will be found consistent with 
the principles of the civil law, upon which the contract of 
bottomry is held to give a claim upon the ship.^ 

<^ 264. We have seen, that in the place of the owner's 
residence, the master has no authority to take up money on 
bottomry. A contract of that nature, necessary and benefi- 
cial as it is in most instances, under the actual circumstances 
of the ship and voyage, at the same time deprives the owner 
of a great part of the profits of a successful voyage. Hence 
in the home port, where the owner resides, and can exercise 
his own judgnient upon the expediency or propriety of bor-? 
rowing money upon such onerous terms, the master is 
restrained by the maritime law frorii acting. But the case is 
different, where the necessity for borrowing arises in a 
foreign port. There, as we have already observed, the 
master is empowered to make a bottomry -bond, binding the 
interests of his owner. 

§ 265. As to what is to be deemed a foreign port, in the 
sense of our law, so as to enable the master to hypothecate 
the ship, becomes at once a question of very obvious import- 



sliould be demanded." In the case of The Nelson, 1 Hagg. 181, Lord 
Stowell, in commenting upon the fact of the requiromenl of a bottomry-bond 
by the merchant for his security, but " without any interest whatever," ob- 
served, " I cannot dismiss this part of the case without adverting to a rather 
novel display of mercantile disinterestedness on the part of Nouse & Co. 
An offer of money without any interest, what can that mean ? It is the 
most unmercantile transaction imaginable. On ' Change, it would work the 
effect of the miraculous ages to offer money without interest." 

I Blaine v. The Ship Charles Carter, 4 Cranch, 328, 332 ; Abbott on 
Shipping, p. 197. 
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ance. In the case of Selden v. Hendrickson.i jt was held 
by Chief Justice Marshall, that a port in one State was not 
the place of residence of owners who 4ive in another State. 
He accordingly sustained a bottomry-bond that was made 
by the master in New York, the owner residing in Rich- 
mond, in Virginia, and having no agent in New York to act 
for him. In giving his opinion. Chief Justice Marshall, 
said, " In the absence of the owner, the master is by him- 
self substituted for him ; he is intrusted with the vessel for 
the purpose of performing the voyage, and must necessarily 
act for the owner in all cases where he is incapable of acting 
for himself. This rule has no connection with . territory or 
with jurisdiction. In reason, then, the power should exist 
whenever the necessity exists ; and where there is no positive 
law modifying a rule thus originating, it would seem strange 
to insist that the power of the master to act, because the 
owner is absent, should not commence with his voyage, but 
should commence only on his passing the limits of the 
nation, however wide or however narrow those limits might 
be. It would be strange if a vessel belonging to Eastport 
might be hypothecated by the master at the port of St. An- 
drews, because the owner was absent, and yet could not be 
hypothecated at New Orleans, St. Louis, or the mouth of the 
Columbia." 

<5> 266. In the case of Hooper ». Whitney,^ it was held 
that the distinction between foreign and home ports, in rela- 
tion to the master's power to hypothecate the ship, has no 
reference to the government of the country, but to the 
proximity or remoteness, the facility or difficulty of commu- 
nication between the place where the master acts and the 
place where the owner resides. The doctrine declared in 
this case. Chancellor Kent says, is reasonable and just, whilst 



1 1 Brockenbrough's Rep. p. 396. 

2 This case was determined in the Commercial Court of New Orleans in 
1839. Vide 3 Kent's Com. p. 173, note. 
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the rule adopted in the case of Selden v. Hendrickson, 
■would, in many cases, be very unreasonable, as for instance, 
between the city of New York and Jersey City.^ 

§ 267. We cannot but think that the rule adopted in the 
case of Hooper v. Whitney is founded upon the correct princi- 
ple. In the case of the Trident,^ where a bottomry -bond was 
made in Portsmouth, in England, by the master of a ship, 
the owner residing in Scotland, Dr. Lushington upheld it. 
He observed, in giving his opinion, that in his apprehension, 
the validity of bottomry-bonds does not depend upon the 
mere locality of the residence of the owner, but upon the 
absolute necessity of the case ; where the master is in such 
a condition that it is impossible for him to meet the neces- 
sary disbursements, and he has no means of procuring money 
but upon the credit of the ship.^ 



1 3 Kent's Com. 172, note. 

2 1 W. Rob. R. 26. 

3 In the case of The Rhadaminthe, 1 Dods. Rep. 202, the validity of the 
bottomry-bond was contested upon the ground that it was executed in a home 
port, (namely in Cork in Ireland, the owner residing in England,) and' that by 
the general maritime law, the power of the master to execute a bottomry-bdnd 
could not be exercised except in a foreign port. Lord Stowell, in pronouncing 
judgment, said : " It has been already determined in this court that the ports 
of Ireland are for the purposes of hypothecation, to be considered as foreign 
ports, and nothing has occurred to alter the opinion of the court, or to induce 
it to depart from the rule laid down in a former case, except the incorporation 
of Ireland with this country by union. I do not know that that circumstance 
would necessarily have the effect of producing any material distip«u<"ij but I 
forbear to give a decided opinion upon the point, since tho case does not 
Tequire it." In the case of La Isabel, 1 Dods. Rep. 27?)^'s lordship, after 
stating the circumstances under which the bond w» executed, proceeded as 
follows : " Now what are the grounds op wnioh the validity of this bond 
is contested? Why, in the first place it is said ''i^.t the master has no right 
to hypothecate his ship and cargo, except in a foreign country', and that the 
present transaction took place within the limits of the kingdom in which the 
owners resided. But it was not in the same province of that distracted king- 
dom that the transaction 'ook place ; nor could the master, under the circum- 
stances in which he was placed, have applied to his owners fox assistance. 
If, indeed, he had had an opportunity of corresponding with the owners, it 

18* 
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"^ 268. It seems to be taken for granted, both in the 
English and American decisions, that the master is restrained 
from giving a bottomry-bond, if he has goods of his own, or 
funds of his own, or personal credit to procure the necessary 
repairs and supplies.^ At the same time, as agent of the 
owner, he cannot for his security take a bottomry-bond to 
indemnify himself, nor is there any distinct recognition, by 
the law of any implied lien upon the vessel for his advances. 
But certainly there can be no valid reason why the master 
should be compelled to act, to employ his own funds, goods, or 
credit in the service of another, and then be left without 
any tangible security, any claim upon the property which 
his funds or credit may have saved from destruction. We 
have seen elsewhere, that by our law, he has a lien on the 
freight for his security, and to that extent is protected. But 
in reason he is entitled to a more ample security — to a lien 
on the ship. 

§ 269. As a general proposition, it may be laid down, that 
ah agent of the ship-owner cannot take the security of a 
bottomry-bond for his advances. It is said, and with propri- 
ety, that a party is not at liberty to act as the agent of the 



would have been his duty to have done it ; and I should, under such circum- 
stances, have held him not to have been in that state of extreme necessity 
in vphich alone the law allows to the master the power of hypothecation. 
It is true, that it is usually required as a Condition necessary to the validity 
of bonds of this kind, that they should be executed in a foreign port, but 
the law does r^f igok to the mere locality of the transaction. The validity or 
invalidity of the v<ynd does not rest on that circumstance only, but upon the ex- 
treme diffuMlty of comii^nication between the master and his owners. Occasions 
may arise in which the different ports of the same kingdom may be as much 
separated and cut off from all communication with each other, as if they 
were situated m the most distant parts of the globe, and such was the case 
with respect to the different ports of Spain at the time when this transaction 
took place." 

1 The Zodiac, I Hagg. 320 ; The Sydney Cove, 2 Dods. U ; The Hero, 
2 lb. 139 ; Eucker v. Conyngham, 2 Peters, 295; The Hannah, Hop. Rep. 
176, 185 ; Cupisino v. Perez, 2 Dall. 194. 
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owner, and at the same time to take upon himself the 
character and privileges of a stranger, to act as if there were 
a necessity, when no necessity exists. But there are cases 
in which an agent may be justified in taking the security of 
a bottomry-bond. " It can be no part of his duty to advance 
money without a fair expectation of being reimbursed, and 
if he finds it unsafe to extend credit to his employers beyond 
certain reasonable limits, he may then surely be at liberty to 
hold hard, and to say, ' I give up the character of agent,' 
and, as any other merchant might, to lend his money upon 
bond to secure its payment, with maritime interest. If in 
such a case, he gives fair notice that he will not make any 
further advances as agent, and affords the master an opportu- 
nity of trying to get money elsewhere, and the master is 
unable to do so, but is obliged to come back to him for a 
supply, then he is fairly at liberty, like any other merchant, 
to advance the money on a security that is more satisfactory 
to himself." ^ 

>5> 270. Even where the agent continues to act in his 
capacity of agent, it would seem he may take a bottomry- 
bond, with maritime interest, to indemnify himself for ad- 
vances to the ship. In the case of The Hero,^ it was 
said that, in a case where the agent had given credit for all 
the disbursements of the ship, and found, contrary to his 
expectations, that they amounted to more than he calculated, 
and went beyond any advances which he might reasonably 
be called on to make, 5n.the mere personal credit of his 
employers, then if there was no time to look to other quarters 
for assistance he might be possibly justified in resorting to 
this species of security, giving the earliest notice of the 
necessity under which he acted. Under such circumstances, 
he might not be out of the reach of the protection which a 



1 The Hero, 2 Dods. Rep. 139, 144, Lord Stowell. 

2 2 Dods. Rep. 139 ; see also Lavinia v. Barclay, 1 Wash. C. C. R. 49 ; 
Ross V. The Ship Active, 2 Id. 226. 
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bottomry-bond would afford hitn. Such a power, however, 
liable as it is to perversion and abuse, ought to be cautiously- 
admitted, and the circumstances averred as the justifica- 
tion of its exercise to undergo a very severe scrutiny. 

^271. It is no objection to the validity of a bottomry- 
bond, that it was given to the consignees of the cargo, by a 
master, whom they, as a measure of necessity, had substituted 
to the original master, who had deserted — the necessity 
of the bond and the fairness of the transaction being esta- 
blished.^ Nor is it a valid objection to the validity of such a 
bond, that it was giveft to a consignee of the cargo and 
agent of the charterer of the ship, whilst at the time and on 
the spot there was a consignee of the ship, but who was 
unwilling to.act.^ For thie inability to obtain funds from an 
authorized agent is deemed to be, so far as the master is 
concerned, an equal predicament of distress as if no funds 
were in existence. 

§ 272. In several of the earlier American decisions, it was 
held that a consignee could not take a bottomry-bond. In 
4.he case of Liebart v. The Ship Emperor,^ although the cir- 
cumstances of the transaction showed that the advances were 
originally made upon the personal credit of the owners, yet 
in addition to that fatal objection, it was assumed by the dis- 
trict court, that the master had no power to hypothecate the 
vessel to consignees. And the court of appeals, whither the 
case was carried, in affirming the judgment of the inferior 
court, is reported to have said, "No authority is shown, and 
none can be shown, because none ought to be, that an hy- 
pothecation can be made to a consignee ; great mischiefs 
might arise if captains could hypothecate to consignees." 



1 The Alexander, 1 Dods. Rep. 278 ; The Rubicon, 3 Hagg. 9. 
9 The Nelson, 1 Hagg. 169. 

8 Hopk. R. 163. S. C. Bee's Adm. R. 339. This case was decided in 
the year 1785. 
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In the case of Rucher v. Conyngham,^ Judge Peters said, 
th'at in general, he thought there was a legal impropriety and 
invalidity in a consignee taking a bottomry-bond from the 
master. The practice might lead to abuses and collusions, 
to charge the owner with unwarrantable and unnecessary 
usurious ptemiums. But, he added, " I will not say that 
there may not be cases where the consignee is not bound, 
more than any other lender, to advance for repairs, without 
taking the ship as security for a loan on maritime interest. 
A consignee, not in the habit of dealing with or crediting an 
owner, and not having any goods, funds, or means of secu- 
rity at the time, seems not under any obligation to risk his 
property, without the usual and adequate compensation and 
security." 

"§> 273. A bottomry-bond given by the master of a ship to 
a consignee, is very properly regarded with some degree of 
distrust. All the circumstances of the transaction should be 
and are scrutinized with a good deal of rigor. But when 
the fairness and propriety of the transaction are made to ap- 
pear, the bond, as before stated, is upheld.^ And it seems 
that a bottomry-bond taken in a foreign country by an agent 
of the charterers of the ship, not in his own name, but in the 
name of the charterers themselves, is valid, and will be sup- 



1 3 Peters's Adm. R. 295, 307 ; see to the same effect Read v. Com. Ins. 
Co. 3 Johns. R. 352. 

2 3 Kent's Com. 172, 360. In the case of The Ship Medora, 3 Wood. 
& Minot's Rep. 93, it was said by Woodbury, J., that "even an express 
bottomry-bond, if given to a consignee, will not always hold if the credit 
seems to have been otherwise at first given to the master or owners, and if 
an express hypothecation was not resorted to originally, because the owners 
were little known, or their credit was limited. Much less then should aa 
implied lien on the ship arise in favor of a consignee and continue after she 
sails and afler taking a bill of exchange on time, when an express lien will 
not always hold, if created in favor of a consignee. And more especially 
should it not usually hold, as there being a consignee to give credit and 
make advances, this circumstance repels the necessity of an hypothecation, 
either express or implied, and which necessity alone empowers the master to 
make an express one." 
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ported. In the case of The Ship Venus,i where a ship was 
chartered on a voyage to Bristol, in England, and back *to 
Boston, and on the homeward voyage was compelled to go 
into an intermediate port to refit, where the necessary sum 
for repairs was advanced by a person connected in business 
with the charterers, and who took in tlie name of the char- 
terers a bottomry-bond for the amount, the District Judge of 
Massachusetts upheld the bond so given. He said that 
although the charterers might have advanced their money 
and have recovered the amount on the covenant in the char- 
ter-party by the owner to keep the ship in repair, yet they 
were not bound so to do ; and by entering into the bottomry 
contract, they, waived their remedy on the charter-party for 
the advances made for repairs. 

■^ 274 If an agent, consignee, or any third person, shoiild 
have funds in his hands belonging to the owner of the ship, 
or there should be a previous indebtedness on his part, he 
cannot, under such circumstances, lend money to the master 
on bottoinry. He is bound to use the funds or satisfy his 
debt, and there would of course be no necessity for the bond.^ 
Nor can a part-owner take a bottomry-bond on the share of 
another part-owner for repairs done to the vessel. The 
part-owner being himself personally responsible for the re- 
pairs, cannot lend money to the master on bottomry to pay 
his own debts, or debts for which he is liable in common 
with the other part-owner.^ 

<§> 275. If a bottomry lender in fraud of the owners, and 
by connivance with the master for improper purposes, ad- 
vances his money on a new voyage not authorized by the 
instructions of the owners, his bottomry-bond may be set 
aside as invalid. But if the master deviates from his in- 



1 See a report of this case in Abbott on Ship. p. 208, note. 
8 The Hebe,. Dr. Lushiogton, vide Abbott on Ship. p. 205. 
3 Patton V. The Randolph, Gilpin's Rep. 457. 
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structions without any participation or cooperation or fraud- 
ulent intent of the bottomry lender, the security of the latter 
for his advances bond fide made for the relief of the ship's 
necessities will remain good.^ In the case of The Rilance,^ 
it appeared that the ship was freighted from London to Cal- 
cutta and back. The lenders, who resided in Calcutta and 
had been employed by the master as agents, with a view to 
their own profit, induced him to remain and undertake a 
series of voyages in that part of the world, in defiance of 
letters of instruction from his owners in England, The bond 
was adjudged to be void. There was nothing to satisfy the 
court that the ship was in tha,t state of necessity as to want 
a bottomry-bond. If a necessity existed, it was a necessity 
arising from conduct of the parties in whose favor it was 
executed. 

"^ 2T6. A valid bottomry-bond cannot be made to secure 
antecedent advances, or a preexisting debt. Although a 
pressing necessity might have existed at the time the advan- 
ces were made or the debt incurred, yet when the bond is 
actually made, such necessity has passed away. The bot- 
tomry is not necessary to effectuate the objects of the voyage, 
a predicament which alone constitutes the solid foundation 
of a maritime hypothecation.^ It is hardly necessary to add, 
that a bottomry-bond made by the master for his own pur- 
poses, or to secure a debt of his own, would be fraudulent, 
and hence void.* And it would be equally invalid if given 
for the benefit of the cargo. Thus, where a ship was cap- 
tured and carried into a port of the captor's and there libelled, 



1 The "Virgin, 8 Peters's R. 538, 553, It was said in this case to set aside 
a bottomry-bond given under the circumstances stated in the text, would im- 
pair, in no small degree, the general confidence of the commercial world in 
their security, iand would overturn the great maritime policy upon which they 
have been hitherto held sacred and privileged liens. 

3 3 Hagg. R. 66, 74. 

3 Hurry V. Hurry, 2 Wash. C. C. R. 145 ; The Ship John, 1 Id. 293. 

4 Abbott on Ship, p, 209 ; Keithu. Murdock, 2 Wash. R. 297. 



216 MAEITIMB LAW. [CH. VII. 

upon a claim being put in by the master, the ship and a part 
of the cargo were given up. To procure the release of the 
residue, the master executed a bottomry-bond upon the ship. 
It was held that he acted without authority, for to pledge the 
ship for the benefit of the cargo does not belong to the na- 
ture of his trust. The bond, therefore, was declared to be 
void.^ 

^ 277. Where a ship is actually arrested for a preexisting 
debt, and is relieved therefrom by a third party, who stipulates 
for a bottomry interest, the necessity of the occasion will jus- 
tify the master in giving it, if he has no other sufficient funds 
or credit, by means of which he could redeem the ship from the 
arrest. We have seen that material-men and others, who 
furnish supplies to a foreign ship, have a lien on the ship, 
and may proceed in the admiralty to enforce that right. In • 
such a case a bond fide creditor who pays such debts and 
relieves the ship from an arrest, stands upon the same ground 
with one who originally, in a case of necessity, advanced 
money on bottomry, to enable the ship to be repaired.^ 

"§) 378. When a bottomry-bond is given to pay off a prior 
one, it must stand or fall upon the same grounds that would 
have sustained or discharged the original bond. The subse- 
quent lenders can only claim as the virtual assigns of the 
original lenders, and the same defects which belonged to the 



1 Fontaine v. The Columbian Ins. Co. 9 Johns. R. 29. 

2 The Aurora, 1 Wheat. R. 96, 105. It was said by the court in this 
case, that it did not by any means follow, because a-debt sought to be en- 
forced by an arrest of the ship, might uphold an hypothecation in favor of a 
third person, that a general creditor would be entitled to acquire a like inte- 
rest. It would seem against the policy of the law to permit a party, in this 
manner, to obtain advantages from his contract for which he had not origin- 
ally stipulated. It would hold out temptations to fraud and imposition, and 
enable creditors to practise gross oppressions, against which even the vigi- 
lance and good faith of an ititelligent master might not always be a sufficient 
safeguard in a foreign country. : See also Greely v. Waterhouse, 1 App. R, 
(Maine,) 9 ; and Bray v. Bates, 9 Met, 237. 
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original title pass along with the muniments of that title 
under the assignment.^ 

"§> 279. It does not aflfect the validity of a bottomry-bond, 
that the repairs and supplies were ordered by the master be- 
fore the bond was given, if at the time, they were ordered 
upon the faith, and with the intention, that a bottomry-bond 
should ultimately be given to secure the payment of them.^ 
In the case of the La Ysabel,^ it was objected to the bond, 
that the money was advanced before the bond was given. 
But the objection was overruled, and it was held to be suffi- 
cient, that it was the understanding of the parties at the 
time, that the money should be secured by means of bot- 
tomry. When that fact is made to appear, it is of no conse- 
quence whether the- money was advanced at once and the 
•bond immediately entered into, or whether the master received 
it from time to time in different sums and then gave a bond 
for the whole amount. 

"5i 280. Where the necessity for the loan exists, the bot- 
tomry lender is not bound to see to the application of the 
money. The law imposes no such obligation upon him. If 
the master squanders the money, or diverts it from the pur- 



1 The Aurora, 1 Wheat. R. 96. It is proper to mention, in this place, 
that by the common law, a bottomry-bond, being a chose in action, is not 
assignable so as to enable an assignee to sue upon it in his own name, or to 
set off the amount against a demand upon himself. It might, however, be 
made available in a court of equity. In the admiralty, on the other hand, a 
bottomry-bond is a negotiable interest, which may be transferred and put in 
issue by the person so acquiring it. Abbott on Ship. p. 197, 198 ; The Re- 
becca, 5 Rob. Adm. Rep. 102. 

2 The Virgin, 8 Peters, 552 ; vide The Wave, 14 Law Rep. 211, a very 
recent case. 

3 1 Dod. Adm. Rep. 273. Writers on maritime law are divided upon the 
question, whether a loan on bottomry is good, if the ship is actually at sea 
when it is eflfected. The Supreme Court of the United States, in the case 
of Conrad v. Atlantic Ins. Co. 1 Peters's Rep. sIs, held that a respondentia 
loan (and a bottomry loan stands on the same ground,) is valid after the ship 
has sailed and the goods are at risk. 

MAR. 19 
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poses for which it was loaned, the innocent lender is not to 
suffer from his fraudulent conduct. He is not responsible for 
the honesty of the confidential agent of the ship-owner. If 
he has reasonable ground for believing that the money is 
fairly borrowed, the bond will be upheld, whatever may be 
the subsequent conduct of the master.^ 

<^ 281. When bills of exchange are given as collateral se- 
curity for a bond of bottomry, the bills do not destroy the 
validity of the bond,^ nor do they produce that effect even if 
the bond is indorsed as collateral security for the bills, pro- 
vided such security was contemplated on the advance.^ But, 
in all cases it must be understood that the bottomry, to be 
valid, must be the original and primary security. When 
that fact stands clear and undisputed, it is no objection that 
the bottomry lender required the twofold security of a bill- 
of exchange in addition to the bond.* The bill of exchange 
must share the fate of the bond. Until the vessel arrives 
safely at the end of her voyage, the loan is at the risk of the 
lender, and if she is lost, nothing is due upon the bill more 



1 The Virgin, 8 Petets's R. 538 ; The Jane, 1 Dod. R. 461. 

2 The Augusta, 1 Dod. R. 383. 

3 The Tartar, 1 Hagg. Adm. R. 1. The Nelson, 169, 179 ; The Eman- 
cipation, 1 Rob, 1S4. In this latter case it was laid down that the validity 
of a bottomry is not affected by the circumstance that it was given for the 
security of bills of exchange drawn for advances for the ship. But this must 
be understood with reference to the circumstances of the particular case. 
The lender must take the bottomry as the primary security. If he trusts 
originally to the personal credit of the owner, a subsequent bond for the same 
advance is void. In the case of the ship Medora, 2 Woodbury & Minot's 
Rep. 92, it was said by the court that where a bill of exchange is taken and 
secured in the express bottomry-bond, of course it is no discharge of the lien 
created by the bond, as it is not alone looked to. Such are many of the 
oases reported. Or if taken as collateral security drawn on other persons. 
But if a bill of exchange is taken by a consignee or agent for the amount, 
it is prima facie evidence that he looks to it rather than the vessel, and 
especially if it gives time, and difference in the exchange is deducted, as in this 
case. 

4 The Ariadne, 2 Wm. Rob. R. 421. 
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than upon the bond. It therefore follows, that the owner 
is not bound to honor the bill until the arrival of the vessel.^ 

•Ji 282. A bottomry-bond supersedes all prior liens upon 
the ship, and is preferred to every other claim or privilege for 
the voyage, on which it is founded, except the claim for 
seamen's wages.^ The claim of a mariner for wages, it was 
said in the case of The Sydney Cove,^ stands on very differ- 
ent ground from the claim of a bond-holder, and that the 
hypothecation of a ship could not divest his interests, not 
even the sale of it, except it was made under the authority 
of a competent court. That a seaman's claim for his wages 
was sacred as long as a single plank of the ship remained. 
A bottomry is entitled to priority of payment over mortgages, 
and over any prior insurance, and is preferred to the title of 
a vendee without notice.* And if the lien of seamen for 
their wages has been discharged by the bottomry lender, he 
has a resulting right over against the owners, who are per- 
sonally liable for such wages, in the same manner as he 
would have if they had previously mortgaged the ship, and 
he is permitted to have the same priority and lien on the 
proceeds of the ship which the mariners themselves would 
have .5 

<5> 283. It will be understood, from what has already been 
said, that a later bond is entitled to priority of payment over 
a former. This course of payment is contrary to that 
adopted in the case of common bonds, where those of a 



1 The Hunter, Ware's Rep., 253. 

2 The Madonna, D. Idra. 1 Dod. R. 40. 

3 2 Dod. R. 1, 13. 

4 1 Conkling's Adm. 230 ; The Charles Carter, 4 Cranch, Rep. 328 ; 
The Hersey, 3 Hagg. Adm. R. 404, 407; The Duke of Bedford, 2 Hagg. 
Adm. R. 102 ; The Mary, Paine's R. 671 ; The Draco, 2 Sumn. R. 157 ; 
3 Kent's Com. 358. 

5 The Kammerhevie Rozencralz, 1 Hagg. Adm. R. 62 ; The Virgin, 
8 Peters, R. 538. 
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subsequent date can only be enforced after all former de- 
mands shall have been first paid and satisfied. In this 
species of security, entered into upon the pressure of neces- 
sity, the order of payment is wisely reversed, since without 
the subsidiary aid of a later bond the property would be 
totally lost, both to the owners and the former bond-holders.^ 

>§> 284. A.bottomry-bon,d does not constitute an indelible 
lien upon the vessel. It creates only a defeasible interest, 
and it becomes void by an omission to, inforce it within 
a reasonable time. The maritime law requires a bottomry 
lender to be particularly vigilant . in prosecuting his claim. 
Hence, if he suffers, the ship to make several voyages without 
asserting his lien, and executions are levied upon the ship by 
other creditors, he loses his lien on the ship.^ 



1 The Rhadamanthe, 1 Dods. Rep. 204 ; The Charles Carter, 4 Cranch's 
R. 328. 

2 Abbott on Shipping, p. 216, note 3 ; The Charles Carter, 4 Cranch's 
R. 328 ; The Brig Nestor, 1 Sumner, 85 ; The Rebecca, 5 Rob. R. 94. In 
this latter case, Lord Stowell said, " There is a principle of limitation in 
every system of jurisprudence, to be derived out of the nature of things, 
which entitles the court to avail itself of the universal maxim, vigilaniibus 
non dormientibus jura siibveniunt. And in questions of bottomry, more 
especially, the court is bound to expect particular vigilance, because, 
although bonds of this kind are to be supported with a high hand, when 
clear and simple, they are, in many respects, things to be narrowly watched. 
Bottomry is a transaction which affords great opportunities of collusion, and 
therefore on the very account of the importance given to these bonds, they 
are to be pursued with very active diligence, in order that the court may 
have the opportunity of considering them in their recent origin with a view 
to all the circumstances on which their honest validity depends." In the 
case of The Ship Medora, 2 W. & M. 92, Woodbury, J., observed, that 
in the case of implied liens he had met with no cases where the lien had 
been sustained beyond the close of the next voyage. And he was of opinion 
that whether the lien was express or implied, it should not extend beyond 
the next voyage, where new interests of third parties as to the vessel have 
intervened. There are certainly many and powerful reasons for adopting 
this limitation. The existence of these liens upon the ship is unknown to 
the public, and for the protection of third persons they should be extin- 
guished as soon as possible after they become payable. Vide The Bark 
Clarence, 14 Law Rep. 453. 
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>^ 285. If, after the risk on the bottomry-bond has com- 
menced, the voyage or adventure is voluntarily broken up 
by the borrower, in any manner whatsoever, whether by a 
voluntary abandonment of the voyage or adventure, or by a 
deviation, or otherwise, the maritime risks terminate, and 
the bond becomes presently payable.^ But if the proposed 
voyage be abandoned before the risk has commenced or been 
incurred, then the contract is turned into a simple and abso- 
lute loan at the legal rate of interest.^ 

^ 286. Where the voyage has never been pejrformed, but 
the ship has been lost, as, for instance, by capture, and after- 
wards restitution in value has been decreed, though the 
bottomry holder loses his remedy on the bond at common 
law, upon the ground that the voyage was never performed, 
that the capture was a loss of the vessel within the condi- 
tion of the bond, he is still entitled to recover his portion of 
the proceeds in the nature of salvage.^ But it is an unset- 
tled point whether he might not sue in the admiralty against 
the owner, as having such proceeds in value in his hands 
subject to the lien.** 

■^ 287. If a bottomry-bond is given in time of peace, and 
is a fair transaction, without any view of infringing the 
rights of war, and hostilities intervene, and the vessel is 
captured, the bond falls with the capture, and will not be 
recognized as a subsisting interest in the prize courts of the 
captors, even in favor of a subject of the capturing power. 
This doctrine was declared in the case of The Tobago.^ 



1 The Braco, 2 Sumner's Rep. 157, 193. 

2 3 Kent's Com. 356. 

3 Appleton V. Crowninshield, 3 Mass. R. 443 ; 8 Mass. R. 340, S. C. 
* Abbott on Ship. Story's Notes, p. 216, note 5. 

5 5 Rob. Adm. R. 194. Sir William Scott, in pronouncing judgment in 
this case, after observing that there was no precedent for the demand, pro- 
ceeded as follows : " The person advancing money on bonds of this nature, 
acquires by that act no property in the vessel ; he acquires the jus in rem, 
19* 
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That was the case of a claim on behalf of A. B., a British 
merchant, for the interest of a bottomry-bond, executed to 
him by the master of the ship, which was a French vessel, 
previous to hostilities. But it was held, that as the property 
of the vessel continued in the former owner, who had merely 
given a right of action against it, but nothing more, there 



but not the jus in re, until it has been converted and appropriated by the 
final process of a court of justice. The property of the vessel continues in 
the former proprietor, who has given a right of action against it, but nothing 
more. If there is no change of property, there can be no change of national 
character. Those lending money on such a security, take this security sub- 
ject to all the chances incident to it, and amongst the rest the chances of war. 
But it is said that the captor takes cum onere, and therefore this obligation 
would devolve upon him. That he is held to take cum onere is undoubtedly 
true, as a rule which is to be understood to apply where the onus is immedi- 
ately and visibly incumbent upon it. A captor who takes the cargo of an 
enemy on board the ship of a friend, takes it liable to the freight due to the 
owner of the ship, because the owner of the ship has the cargo in his pos- 
session, subject to that demand by the general law, independent of all con- 
tract. By that law he is not bound to part with it but on payment of freight, 
he being in possession, can detain it by his own authority', and wants not the 
aid of any court for that purpose. These are all characters of the jusin re, 
of an interest directly and visibly residing in the substance of the thing itself. 
But it is a proposition of a much wider extent, which affirms that a mere 
right of action is entitled to the same favorable consideration in its transfer 
from the neutral to a captor. ■ It is very obvious that claims of such a nature 
may be so framed as that no powers belonging to this court can enable it to 
examine them with effect. They are private contracts passing between 
parties who may have an interest in colluding ; the captor has no access 
whatever to the original private understanding of the parlies in forming 
such contracts, and it is, therefore, unfit that he should be affected by them. 
His rights of capture act upon the property without regard to secret liens 
possessed by third parlies. In like manner his rights operate on no such liens, 
where the property itself is protected from capture. Indeed, it would be almost 
impossible for the captor to discover such liens in the possession of the 
enemy, upon property belonging to a neutral. The consequence, there- 
fore, of allowing generally the privilege here claimed would be, that the 
captor would be subject to the disadvantage of having neutral liens set up to 
defeat his claims upon hostile property, whilst he could never entitle himself 
to any advantage from hostile liens upon neutral property. This court, 
therefore, excludes all consideration of liens or incumbrances of this 
species." See also the Marianna, 6 Rob. 24 ; The Francis, 8 Cranch, R. 
4.18 j The Mary, 9 Cranch, R. 126. 
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was no change of national character, and that the rights of 
capture acted upon the property, without regard to secret liens 
possessed by third parties. It was intimated, however, 
that the court in the other branch of its jurisdiction, might 
be disposeid to uphold a bond of this character, when brought 
directly before it. 

■§> 288. A bottomry-bond given by the master of a ship 
which is a cartel, in an enemy's port, for necessary repairs, 
is valid, and may be enforced in our Courts, notwithstanding 
the lender be an eneniy. This principle was determined in 
the case of The William Penn.^ That was a libel in the 
district court on an hypothecation of the Ship "William Penn, 
given at Jamaica, for repairs made on her and advances for 
her outfit, to enable her to perform her voyage to the United 
States. The owner of the ship was admitted to claim, and 
he pleaded that the instrument of hypothecation was exe- 
cuted during war, and that the libellants were alien enemies, 
residing in Jamaica. The replication stated that the vessel 
was erriployed by the United States as a cartel, to bring to 
the United States, from Jamaica, a number of American pri- 
soners; and having as such commenced her voyage, was 
compelled by stress of weather to put back to refit and 
procure provisions, on which account these advances were 
made, and without which she would not have performed her 
voyage. To this replication there was a demurrer and 
joinder by the libellants. The district court dismissed the 
libel, from which decision the cause came by appeal to the 
circuit court. Judge Washington, after considering the 
rules of the common law, in cases of alien enemies, and 
declaring that they did not apply, in all their rigor, to courts 
acting under the general law. of nations, proceeded as follows : 
" The only remaining question is, can a contract made with 
an alien enemy, by the master or owner of a cartel vessel, in 



1 1 Pelers's C. C. R. 106. 
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relation to the navigation of that vessel, upon the service in 
which she is engaged, be enforced in a court proceeding 
according to the rules of the civil law, and having jurisdic- 
tion of the subject-matter. What is the character of a cartel 
vessel, and of the persons concerned in her navigation ? The 
flag of truce which she carries throws over her and them the 
mantle of peace. She is, pro hac vice, a neutral, licensed 
vessel, and all persons concerned in her navigation, upon the 
particular service in which both belligerents have employed 
her, are neutral in respect to both, and under the protection 
of both. She cannot carry on commerce under the protec- 
tion of her flag, because this was not the business for which 
she was employed, and for which the immunities of that 
flag were granted to her. She is engaged in a special service, 
to carry prisoners from one place to another, and whilst so 
engaged she is under the protection of both belligerents in 
relation to every act necessarily connected with that service. 
It follows, that all contracts made for equipping and fitting 
her for this service, are to be considered as contracts made 
between friends, and consequently ought to be enforced in 
•the, tribunals of either belligerents having jurisdiction of the 
subject. The agreement of the two nations, by their agents, 
to make her a cartel, amounts to a license by both to perform 
the service in which she is employed, and sanctifies all the 
means necessary to that end. Upon these principles, I am 
of opinion that the libellants were capable of maintaining 
this suit, and that the plea of the claimants ought to be over- 
ruled." 

"^ 289. It should be observed, that the master may hypothe- 
cate the freight by a bottomry-bond, under the same circum- 
stances of necessity that would justify him in giving that 
security on the ship.^ When the freight is pledged by the 
hypothecation, it means the freight of the whole voyage, 



J The Ship Packet, 3 Mason, 255 ; The Zephyr, Id. 34 ; The Gratitu- 
dine, 3 Rob. R. 240. 
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and not merely from the intermediate port, where the repairs 
and supplies are furnished, to the final port of discharge.^ 

'§> 290. If the vessel arrives safe, or is lost from its own 
defect, or the fault of the master and mariners, or from any 
cause not falling within the perils enumerated in the contract, 
the borrower must return the sum borrowed, together with 
the maritime interest.® If payment is delayed, the sum lent 
and the maritime interest constitute the principal upon which 
common interest is allowed from the time the principal be- 
came due. And for the whole sum the borrower is person- 
ally bound as well as the property pledged.^ 

<§. 291. If the bottomry-bond is not discharged within the 
time prescribed, upon application to the court of admiralty 
a decree of sale will be passed, if necessary, and the vessel 
subject tothe bottomry lien will be sold by the marshal of the 
district. The assets will be marshalled by the court where 
the interests of shippers are concerned, and the property of 
the owner and master, (where the property of all is bound,) 
will be first applied to discharge the bond.* If various de- 
-mands are mixed up in the creditor's bond, some of which 
would sustain an hypothecation and others not, it is his duty 
so to exhibit them to the court that they may be separately 
weighed and considered.^ 

■Ii 292. If the maritime interest reserved be exorbitant, the 
courts of admiralty will exercise, but with great caution, a 
control, in the way of a reduction of it. And this from the 



1 The Zephyr, SMason, R. 341. 

2 3 Kent's Com. 354. 

3 The Ship Packet, 3 Mason, R. 255 ; 3 Kent's Com. 355. 
* The Packet, 3 Mason, R. 255. 

5 The Aurora, 1 Wheat. R. 96. " It would be perilous indeed," said the 
Court in this case, " if a court were called upon to grope its way through 
the darkness and intricacies of a long account, without a guide, and decide 
upon the interests of the ship-owner by obscure and doubtful lights whicb 
here and there might cross the path." 
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necessity of the case. " The contract, even if made by the 
owner hiniself, may be a contract made under an undue 
advantage taken of his distress. But it is not generally 
made by the owner, but by the master, who represents him, 
and not by the special appointment of him for that purpose^ 
but only by the operation of law acting upon an emergent 
and unprovided necessity, probably sometimes incurred not 
with the greatest prudence, considering that it is to impose 
the payment of an obligation upon another person, and 
therefore where there is a manifest want of such prudence it 
requires some degree of correction. But the presumption is 
in favor of the original contract, and admiralty courts are 
inclined to take the agreement as it stands, and not to dis- 
turb it, unless it be somehow vitiated by the party who ob- 
jects to it, by showing that there are manifest errors in the 
calculation, or in the basis upon which it has been made. 
But this is a power that will be very cautiously exercised, 
and for obvious considerations. A court in a distant part of 
the globe can form only an imperfect measure of the distress 
existing and of the difficulty of obtaining the needful sup- 
plies at the place where they are furnished. The money is 
to be advanced for persons unknown and resident in a fo- 
reign country ; it is to be advanced upon an adventure which 
may totally fail of success, and the money maybe irrecover- 
ably lost." 1 

^ 293. Where there ure several bonds, and one is secured 
on the ship and freight, and another upon the ship, freight, 
and cargo, upon a principle of equity, a court of admiralty 
will marshal the assets and satisfy one claim from the cargo, 
and the others from the ship and freight.^ In case of disas- 
ter to the vessel, subject to the bottomry lien, the lien at- 
taches to whatever is saved from the wreck, and to its pro- 
ceeds. But the lien, of course, is secondary to equitable 



1 Lord Stowell, in the case of the Zodiac, I Hagg. 320. 

2 The Trident, 1 W. Rob. Rep. 29, 35. 
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claims for average contribution in cases of jettison, ransom, 
&c.^ It is proper to observe, in this place, that where a bot- 
tomry suit has been once commenced and abandoned, a court 
of admiralty will not support a second suit on the same bond, 
unless under strong circumstances.^ 

Of Respondentia Bonds. 

^ 294. A contract, similar to a bottomry-bond, upon the 
cargo of the ship, is called a respondentia. Indeed, the ship 
and cargo may be pledged in the same instrument. If the 
goods arrive safe, the sum lent is to be repaid with maritime 
interest If lost from any of the perils enumerated in the 
contract, the bond is discharged. As the goods are, from 
their nature, to be sold or exchanged in the course of the 
voyage, the lender has no lien on them, but must look solely 
to the personal responsibility of the borrower. Of course such 
lien may be created by express contract of the parties, but 
even then it amounts only to an equitable lien upon the salv- 
age in case of loss.^ Chancellor Kent is of opinion that 



1 3 Kent's Cora. 360; 1 Conkling's U. S. Adm. 225. 

2 The Fortitude, 2 Dod. R. 58. A court of admiralty is governed by 
the same rule in other cases, as well as in a proceeding to enforce a bottomry- 
bond. Since the text was written I have seen a brief report of a very re- 
cent decision- of the English court of admiralty in a case of collision. An 
American ship was arrested and bailed in a cause of collision promoted by 
the owners of the ship and cargo damaged, and the damage pronounced for. 
A claim for damage to the cargo was preferred before the registrar and 
merchants. Subsequently it was ascertained that the damage to the cargo 
was to a greater extent, and they arrested the ship in a fresh action. Held, 
that the action could not be maintained, the patties and cause of action being 
the same. 14 Law Rep. 514. 

3 The Atlas, 2 Hagg. Adm. R. 58 ; 2 Park on Ins. 869 ; 3 Kent's Com. 
354. With respect to the lien created by a contract of respondentia, I have 
followed the authority of Chancellor Kent. In the case of Del. Ins. Co. v. 
Archer, 3 Rawle, 226, Gibson, C. J., in giving the opinion of the court, 
said : " It seems to be held both by the English and American courts, that 
the lender takes the risk only of a total loss, but that any part of the pro- 
perty which arrives, goes to the lender without regard to whetherit be great 
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money may be lawfully loaned at respondentia without any 
pledge of the goods, and without, there being any cargo on 
board. He says the weight of authority is in favor of these 
maritime loans where nothing is hypothecated. And this 
applies equally well to the ship as to the cargo. It is suffi- 
cient, if the money is loaned upon the mere hazard of a 
specific voyage, without any security either upon the ship 
or cargo.^ 

<|, 295. It was held, in the case of Conrad v. The Atlantic 
Insurance Company,^ that it is not necessary that a respon- 
dentia loan should he made before the departure of the ship 
on the voyage, nor that the money loaned should be em- 
ployed in the outfit of the vessel, or invested in the goods on 
which the risk is run. It matters not, it was said by the 
court, at what time the loan is made, nor upon what goods 
the risk is taken. If the risk of the voyage be substantially 
and really taken ; if the transaction be not a device to cover 
usury, gaming, .or fraud ; if the advance be made in good 
faith, for a maritime premium, — it is no objection to it that 
it was made after the voyage was commenced, nor that the 
money was appropriated to purposes wholly unconnected 
with the voyage. 

<§. 396. We propose to consider the cases where the mas- 
ter is authorized to pledge the cargo. It is agreed, that in a 
case of necessity, where the master cannot procure advances 
for the ship on the security of the ship he may sell a part of 
the cargo or hypothecate the whole. If the repairs of the ship 
produce no benefit or prospect of benefit to the cargo, the 



or whether it be small, so that it does not exceed in value the amount of tlie 
loan, has never, I believe, been doubted anywhere." The form of a respon- 
dentia bond used in Philadelphia is unlike that used elsewhere, and is pecu- 
liar to that city. Vide Gibson v. Phil. Ins. Co. I Binn. 405 ; Ins. Co. Penn. i). 
Duval ; 8 S. & R. 138. 

1 3 Kent's Com. 355, 356. 

8 1 Peters's U. S. Rep. 386. 
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master cannot in that case bind the cargo. But, though the 
prospect of benefit may be more direct and immediate to the 
ship, it may still be for the preservation and conveyance of 
the cargo, and when it is so it is justly to be considered as 
done for the common benefit of both ship and cargo. ^ 

§ 297. Where the master has a direct authority from the 
principal owners of the cargo to hypothecate it, his act under 
such authority binds the other owners.^ But the power of 
the master to sell or hypothecate the' cargo ceases upon the 
arrival of the ship at the port of destination, unless, indeed, 
he has a special authority for that purpose from the owners. 
His power ceases, for his control as master over the cargo is 
then gone, and in judgment of law it is in the possession of 
the consignees. And his right as master is not helped by 
the fact that he is in whole or in part consignee of the 
cargo, for if he is, then the application of the cargo or its 
proceeds, after such arrival, to the ship's necessities, is deemed 
an application by him as consignee, and not as master, and 
he is responsible for such application to the owners of the 
cargo, as a breach of trust.^ 

<^ 298. The master is not bound to select any particular 
part of the cargo, specie dollars, for instance, and apply it 
to the necessary repairs of the ship, rather than hypothecate 
the whole. He is invested with a discretionary power as to 
the choice of means. He is to supply the wants of the 
ship at as little sacrifice as possible. This principle was 
declared in the case of The Ship Packet. In that case 
objection was taken to the conduct of the master in giving 



1 The Gratitudine, 3 Rob. Adm. R. 240 ; Hussey v. Christie, 13 Ves. 
Tr. 599 ; Ross v. The Ship Active, 2 Wash. C. C. R. 226; The Packet, 
3 Mason, R. 255.- 

2 The Rhadamanthe, 1 Dod. 208. 

3 U. S. Ins. Co. V. Scott, 1 Johns. R. 106 ; Abbott on Ship. p. 214, 
note. 

MAR. 20 
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the bottomry-bond ; that as he had specie dollars on board 
belonging to some of the shippers, he was bound to apply 
this money in the first instance to the relief of the ship, 
before resorting to the extraordinary measure of bottomry. 
But it was held, that there was no absolute rule, which 
compels the master at all events, and under all circum- 
stances, to make use of money of third persons, which he 
happens to have on board. The general principle was de- 
clared to be, that he is bound to' act with a reasonable dis- 
cretion. If he has money on board, and the use of that will 
be the least sacrifice, he ought to resort to it in the first in- 
stance. But there may be cases in which the use of such 
money would be the greatest sacrifice that could be made, 
and the whole objects of profit in the voyage might thereby 
be defeated. Thus, the use on an outward voyage to China 
or the East Indies, of Spanish dollars, being the principal 
property on board, and shipped for the purchase of a return 
cargo, might defeat the object of the voyage. In a case 
therefore, of this nature, much must be left to the master's 
discretion, and he must exercise it conscientiously for the 
general interest. If he acts bond fide, and with reasonable 
care, the rights of all parties are bound by his acts, although 
it should afterwards be found that he had committed an error 
of judgment, and might have acted in a more beneficial 



<§i 299. Where there is a clause in a respondentia-bond, 
that the vessel shall have on, board, on both passages, goods 
to the value of the sum borrowed, the contract, in case of 
loss, is reduced, (provided there were not the stipulated quan- 
tity of goods,) in proportion to the diminished value, and 
for the difference in amount, together with ordinary interest, 
the lender may maintain a suit m personam, against the 
borrower. The contract, under such circumstances, is con- 
sidered as a contract to risk so much of the amount lent, 



' The Ship Packet, 3 Mason, 258. 
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as shall be covered by the property on board. If goods to 
the full amount of the loan are on board, the whole loan is 
at risk ; if a less amount, then the risk is ^ro ianto.^ 



1 Franklin Ins. Co. v. Lord, 4 Mason, 248 ; 3 Kent's Cora. 357 ; 1 Conk- 
ling's Adm. 335. 
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CHAPTER VIII. 



OF GENERAL AVERAGE. 



<5> 300. Lege Rhodia cavetur, ut si levandcB navis gratia 
jactus mercium factus sit, omnium contributione sarciatur, 
quod pro omnibus datum est.^ 

"It is provided by the Rhodian law, that if goods are 
thrown overboard in order to lighten a ship, the loss incurred 
for the sake of all, shall be restored by the contribution of 
all." Such is the celebrated Rhodian law dejactu. Adopted 
nine hundred years before the birth of our Savior, observed 
by the maritime states of antiquity, and fourteen centuries 
after its promulgation incorporated into the Digest of Justi- 
nian, and thus handed down from the ancients to the 
moderns, it has for the long period of nearly three thousand 
years been the recognized law of all commercial nations. 
The demands of modern commerce have multiplied to an 
indefinite extent the cases to which the doctrine of jettison 
has been applied. But the principle of the original law has 
been preserved, if not invariably adhered to. The Rho- 
dian law de jactu is the germ of the whole doctrine of 
average. 

■5. 301. " Averidge, in the merchant's law, is used or taken 
for a certain contribution, that merchants ajid others do pro- 
portionably make towards their l<^ses who have their goods 
cast into the sea for the safeguard of the ship or of the goods 
and lives of them in the ship in the time of tempest, and 
this contribution seems to be so called because it is propor- 
tioned after the rate of every man's averidge or goods carried. 

1 Dig. 14, 2, De Lege Rhodia de Jactu. 
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It is derived from the French word 'awane.'"^ Average 
is not limited to cases of jettison, as would seem from the 
language of the Rhodian law and the definition of MoUoy. 
The Rhodian law expresses a principle which may be and is 
• applied to a variety of cases. The Romans applied it to the 
case of a ransom from pirates. The sum paid to redeem the 
ship was to be restored by general average contribution. Si 
navis a piratis redempta sit, omnes conferre dehere.^ 

^ 302. In treating of Average, we shall consider, 1st. 
When a jettison is justifiable ; 2d. What damages, losses, 
and expenses are to be contributed for ; and 3d. What must 
contribute, and according to what rule. We shall endeavor 
to arrange under these three divisions, so far as it is pos- 
sible or compatible, the subjects appropriately belonging to 
each. 

First. When a jettison is justifiable. In a case of immi- 
nent peril of actual distress, when the ship is endangered by 
the tempest, or driven upon rocks or shallows by its vio- 
lence, or pursued by pirates or enemies, or placed in any 
other perilous extreme, whatever measure extricates her, 
promotes the common benefit. If, in such circumstances, 
a jettison be made and the object is accomplished, that is, 
the safety of the ship and the remuining cargo be secured, 
then what was saved must pay for what was lost. The 
goods must be thrown overboard with premeditation, the 
mind and agency of man concurring in the act.^ If possi- 
ble, the most weighty and least valuable articles first. " The 
utensils of the ship," says the French Ordinance de la Marine, 
"and other things that are least necessary, heaviest, and of 
least value first."* The master should consult with the 



1 MoUoy, De Jure Maritimo, chap. 6, 5. 

2 Digeslorum, Lib. xiv. Title 2, ^ 3. The reader, by referring to this title 
of the Digest, will find other cases in which the principle is applied. 

3 3 Kent, 186 ; Stevens on General Average, p. 9 ; Abbott on Shipping, 
p. 571. 

4 Sect, xxiii. 1, art. 3. 

20* 
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officers and crew, if the case admits of delay. It serves to 
repel the imputation of rashness ; tut it is not absolutely 
necessary.^ The question is not, whether there was previous 
consultation, but was the jettison demanded by the immi- 
nence of the peril. " Consulfation, indeed, is demonstrative, 
proof that the act is voluntary. But I should think, if 
it sufficiently appears that the act occasioning the loss was 
the effect of judgment, it is sufficient."^ " The rule of con- 
sulting the crew is rather founded in prudence, in order to 
avoid dispute, than in necessity."^ The crew, on the other 
hand, are not authorized to make a jettison of any part of 
the cargo, even in a case of distress, without the order of the 
master. This is the general rule without reference to ex- 
treme cases.* 

<^ 303. If the goods were thrown overboard by alarm, or 
were swept awayty the waves, or forced out of the ship by 
the violence of the storm, or if the object of the jettison 
was not attained, that is, if the ship and remaining cargo 
were not preserved in consequence of the sacrifice, there is 
no contribution ; or if there was no possibility of saving 
the goods at the time of sacrificing them. Thus, in the 
case of Crockett. Dodge,^ where it appeared, that a schooner 
had been scuttled and sunk, in order to save her from being 
destroyed by a quantity of lime which had taken fire, and 
which had ceased to have any available value, it was held, 
that, although the vessel was preserved in consequence of 
the measure which had been adopted, yet the owners of the 
liftie had no claim against the owners of the ship for con- 
tribution, upon the principle of general average, because, at 
the time of the sacrifice of the lime, its loss had become 



1 13 Peters, 343 ; Col. Ins. Co. v. Ashby etal. 

2 4 Binn. 520 ; Sims v. Gurney, Chief Justice Tilghman. 

3 Lord Kenyon, 1 East, 220 ; Birltley v. Prergtave. 

4 The Nimrod, Ware, 14, 15. 

5 3 Maine, 190. See also Benecke, Phillips's edition, p. 110. 
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inevitable. It was said by the court, that if the lime, in the 
condition it then was, could by no possibility be saved, it was 
of no value, and the owner lost nothing by the course pur- 
sued. 

^ 304. It is observed by the editors of the American Lead- 
ing Gases,^ in commenting upon the case of Crockett v. 
Dodge, that it may be doubtful whether this decision did not 
not go too far, in transfusing the inquiry from the question, 
whether the peril by which the loss Was actually occasioned 
was the voluntary act of the assured, to the wholly different 
point of examining into the irnminence of the danger which 
that sacrifice was intended to avert. Unless the dang«r 
threatening the whole adventure is extreme, there can be no 
right to choose that part which shall be destroyed for the be- 
nefit of the rest, and where this election has produced a bene- 
ficial result, it is no answer to a claim for contribution to ghow, 
that, but for the sacrifice, the whole would probably or cer- 
taiifly have been lost. Certainly the case of Crocket v. Dodge 
established no such principle as this. If so, it would lay the 
axe at the root of the whole doctrine. of average. It was not 
iipon the ground, that the part sacrificed would inevitably have 
been lost in the common ruin, had not its voluntary destruc- 
tion been the price of safety to the rest, that contribution was 
refused. But the part destroyed was the only part beyond 
the possibility of being saved. Its presence threatened the 
ship with destruction. It was without value, except as an 
element of mischief. By anticipating its destruction, the 
ship was preserved. As the court very justly observed, the 
owner of the lime lost nothing by the course pursued. His 
property had ceased to possess any available value. Why, 
then, should the ship be made to contribute for a loss which 
had become inevitable ? ^ 



1 Vol. ii. 563. 

2 Abbott on Shipping, ch. 10, § 2 ; Columbian Ins. Co. v. Ashby, 
13 Peters, 338. 
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• 

<5> 305. If the jettison be rendered necessary from the ship 
being too heavily laden to encounter the ordinary perils of 
the sea, the loss arises from the wrongful act of the master, 
and does not constitute a case of contribution. We do not 
use the phrase, " perils of the sea," in its precise, technical 
sense, but to -denote those accidents of storm and gale, that 
may naturally be expected on that element, and which a 
seaworthy vessel, if not overladen, may outride. We do not 
mean, of course, those inevitable perils or accidents which 
human prudence could neither foresee nor prevent. It is 
laid down by writers on maritime law, that if the jettison 
was merely to lighten a ship too heavily laden by the fault 
of the master in a tranquil sea, no contribution is due.^ This 
proposition standing alone is self-evident ; but it would seem to 
imply more. It would seem to say, that the duty of the master 
is performed when he so lades the vessel, that she can navi- 
gate a tranquil sea with safety. But, certainly, this is not the 
measure of his obligation. Surely, if a ship is so heavily 
laden, that in a storm, it is compelled from that cau^, to 
throw overboard the excess of its cargo, a loss so clearly 
attendant upon the fault of the master cannot claim contri- 
bution. The principle is the same in this case, as when, for 
the purpose of running a ship into her port of destination, it 
is necessary to lighten her. The master, says Pothier, 
who knew, or ought to have known, the capacity of the 
port to which he was bound, is in fault for having too heavily 



.' In ihe case of The Columbian Ins. Co. v. Ashby, 13 Peters, 338, Mr. 
Justice Story, in delivering the judgment of the court, seemed to have no 
doubt that where lime is destroyed, as in the case of Crockett v. Dodge, the 
owner is entitled to contribution, upon the principle of general average. 
*' Suppose a cargo of lime," he asked, " were accidentally to take fire iH 
port, and it became necessary, in order to save the ship, that she should be 
submerged, and the cargo was thereby totally lost, but the ship was saved 
with but a trifling injury, would it not be a case of contribution ? " The 
point was not before the court, but even an obiter dictum of so learned a 
jurist as Judge Story, is entitled to the highest respect. But for the reasons 
stated in the text, we adhere to the doctrine announced in Crockett v. 
Dodge. 
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laden her. It is therefore, in this case, the fault of the 
master, and, in consequence, not general average.^ 

"§> 306. No contribution is due, if the goods thrown over- 
board were stowed upon deck.^ Goods so laden increase the 
difficulty of navigation, and obstruct the management of the 
vessel. Hence, it is the policy of the law to discourage 
their being placed in such situation. If goods are stowed 
upon deck, without the consent of the shipper, and are 
thrown overboard for the common benefit, the ship-owner 
must bear the loss. An important exception has been in- 
grafted upon the general principle, by repeated adjudications, 
and that is, the immunity of the ship-owner, in cases where 
the shipper is bound by a general custom. Hence, goods 
may be carried on deck, even without the consent of the 
owner, where the usage of the trade is such, and thrown 
overboard for the general benefit, without giving the owner 
of them any claimj either against the master for stowing them 
in this manner, or against the other shippers for contribution, 
even though the shipper of the lost goods paid full freight.^ 
Where the custom exists, notice of the custom and the 
actual position of the goods must in all cases be presumed.* 
If the goods are carried on deck in pursuance of the usage 
of a particular trade, the owner of the vessel is liable to 
contribute for a loss by jettison. Thus, in the case of Gould 
V. Oliver, it was held that the owner of certain timber 
shipped at Q.uebec for London, and of which jettison had 
been made during the voyage, was entitled to contribution 
from the ship-owner, although the timber was laden on de^k 
by the ship-owner, under a privilege reserved to him by the 
general usage and practice of the voyage, known to both the 



1 Contrat De Louage, n. 146. Vide Laws of the Sea, p. 133. 

2 Ordinance de la Marine, liv. 3, tit. 8, art. 13 ; Code de Commerce, art. 
421 ; 22 Pick. 108 ; 13 Maine, 186 ; Dodge u Bartol, 5 Maine, 286 ; Smiliit). 
Wright, 1 Caines's Rep. 43 ; 3 Kent's Com. 239. 

3 Abbott, p. 586, note, and the authorities there cited. 
* Dodge V. Bartol, 5 Maine, 286. 
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contracting parties.^ " Upon the best consideration," said 
Chief Justice Tindal, delivering the judgment of the Court 
of Common Pleas, " that we can give to this question, refer- 
ring at the same time to the foreign authorities and to the 
few decisions which have taken place in our own courts, we 
think the plaintiff entitled in this case to contribution against 

the ship-owner As to the authorities in the English 

courts, there is no one which states directly that goods laden 
on deck shall in no case be entitled to contribution. The 
question, whenever it has arisen in our courts, has been 
between the owner of the goods thrown overboard and the 
underwriter. And the rule generally established, seems to 
have been, that for the goods so laden the underwriters are 
not responsible. But in the case of Da Costa v. Edmonds,^ 
it was left to the jury to say, whether there was a usage to 
carry on deck goods of the description of those thrown over- 
board, and the jury, having found such usage, the under- 



1 4 Bing. A. C. 134 ; Abbott, p. 585. 

2 This was an action (Da Costa v. Edmonds, 4 Camp. C. 142) on a policy 
of insurance at and from London to Lisbon. The insurance was declared by 
the policy to be " on forty carboys of -vitriol." These carboys were placed 
on the deck and carefully lashed to the ship's side. A stoim arose during 
the voyage, and a heavy sea having broken several of the carboys, the 
vitriol caught fire, and for the preservation of the ship, it was necessary to 
throw the whole overboard. The ship and the rest of the cargo arrived safe 
at Lisbon. It appeared that carboys of vitriol are very frequently carried 
on the decks of ships, but that it is likewise usual to stow ihem below, 
bedded in sand, in which situation they are considered safer. It wsis con- 
tended for the underwriters, that they were not liable, as no communication 
was made to them of the manner in which these carboys of vitriol were to 
be carried, and it is a general principle, that underwriters are not liable for 
goods stowed on the deck. Lord Ellenborough left it to the jury to say 
whether it was usual to carry vitriol on the deck, and whether these 
carboys were properly stowed. If there was a usage to carry vitriol on 
deck, the underwriters were bound to take notice of it without any communi- 
cation, and all they could require was, that these carboys should be properly 
stowed in the usual manner. On the other hand, they were not liable if the 
goods were carried on the deck without such a usage, or if they were 
not stowed there in a skilful and proper manner. The jury found for the 
plainlifls. 
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■writers were held liable. The case now under consideration 
does not, indeed, arise between the same parties, but appears 
to fall within the same principle of decision." The princi- 
ple established in Gould v. Oliver had previously been deter- 
mined in this country, in the case of Brown v. Cornwell.^ It 
was subsequently recognized by the Q.ueen's Bench, in the 
case of Millard v. Hibbert,^ where the question arose in an 
action between the ship-owners and the underwriter. The 
declaration alleged, that on a certain voyage certain pigs were 
shipped on board the vessel, and that from stress of weather, 
it became necessary, for the preservation of the vessel and 
her cargo, to throw the pigs overboard, by reason whereof 
the plaintiflFs in respect of their interest in the hull, had to 
pay a proportionable part of the value of the pigs, and sus- 
tained a general average loss. Plea, that the pigs so thrown 
overboard had been stowed on the deck, by reason whereof 
the defendant was not liable to contribute any average loss 
sustained by their jettison. Replication, that at the time of 
the jettison, the vessel was on a voyage between Waterford 
and London, and that the pigs were stowed on deck, accord- 
ing to the usage of the shipping trade between Waterford 
and London. On special demurrer to the replication, on the 
ground that it did not allege that the defendant had notice of 
the custom, held, that the plea was bad, as the mere fact 
of stowing the pigs on deck was no answer to the action. 
The practice seems to haye been, observed Lord Denman, 
not to lay it down as a rule of law, that, for goods stowed 
on deck, the owner of them shall be excluded from the 
benefit of general average, but to receive the evidence of com- 
mercial men respecting the usage of the trade, and the gene- 
ral understanding of those engaged in it and in insuring, 
which may obviously vary, and require, from time to time, 
fresh evidence and different explanations.^ 



1 1 Root, 60. 2 2 Gale & D. 143. 

3 Where the usage in the particular trade warrants the master in carrying 
deck goods, the consent of the shipper to have them so carried, does not 
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4. 307. Mr. Stevens mentions an exception made by 
Pothier to contribution, and that is the absence of the 
bill of lading.^ The Ordinance de la Marine makes the same 
exception. " Effects for which there is no bill of lading 
shall not be paid for, though thrown overboard ; but if they 
are saved, they shall nevertheless contribute."^ The reason 
assigned is, that when there is no bill of lading, it is pre- 
sumable that the goods were brought secretly into the ship, 
without the captain's knowledge. But the fact maybe 
ascertained by inquiry, and the presumption rebutted by 
proof. 

<§> 308. If the ship and remaining cargo are immediately 
saved by the jettison, and are subsequently wrecked, what 
is preserved from the wreck must contribute to what was 
sacrificed. For the object of the sacrifice was attained, that 
is to say, the extrication of the ship from present, impending 
peril. The subsequent catastrophe was in consequence of 
another and different peril. . But if the goods thrown over- 
board be recovered, and the vessel afterwards lost, the goods 
saved do not contribute, because the loss of the vessel arose 
from an accident. This principle is applied to various other 
cases that come within its reason. Thus, if goods be put into 
boats or lighters to float the ship when aground, or to pre- 
vent her stranding, and the boats are lost, it is considered as 
a jettison, and those who received the benefit must contri- 
bute. But if the ship be lost and the boats saved, the latter 
shall not contribute. In the former case, the boats were lost 
in consequence of a voluntary act for the good of all. In 
the latter, the ship was lost from accident.^ If after contri- 



relieve the ship-owner from contribution in the event they are thrown over- 
hoard. The consent, in this instance, adds nothing to the authority of the 
master, and subtracts nothing from the obligations of the ship-owner. Be- 
sides, when the usage exists, the consent is implied. 

1 Stevens on Average, p. 14-. 

3 Sect, xxiii. art. I, 12. 

3 Stevens on Average, p. 15 ; 1 Phillips on Ins. 337. 
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bution has been made, the goods throw overboard are reco- 
vered, the owners are bound to restore to the contributors 
what they have received. They are entitled, however, to 
deduct therefrom the damage sustained by the goods, from 
the jettison and the necessary expenses attending the reco- 
very of them.i 

■§1 309. We are to consider. Secondly, what damages, 
losses, and expenses are objects of contribution. 

Whatever is sacrificed for the common benefit must be 
restored by the common contribution. Generaliter placere 
potest, damnum pro utilitate communi factum, commune 
esse, utque in variis speciebus id obtinere aliunde constat, sic 
ex lege Rhodia, cum, maxime obtinet in jactu.^ There is no 
distinction as to the property sacrificed, whether it be ship 
or cargo, a part or the whole. If in imminent peril to both, 
one is voluntarily sacrificed to avert that peril and the object 
is accomplished by the sacrifice, then, omnes conferre debere. 
The loss sustained by the sacrifice is to be borne as general 
average, by the surviving cargo, or the surviving ship, 
whichever it may chance to be.* Those who gain the 
benefit must contribute for those who sustain the loss. Nemo 
debet locupletari aUena, jactura. 

§ 310. Emerigon distinguishes between a stranded ship 
that is again set afloat, and one that is shipwrecked in con- 
sequence of the stranding. In the former case the damages 
are general average, in the latter they fall upon the owners.* 



» Ord. de Marine, sect. 23, art. i. 22. 

2 Bynker. Quest. Priv. Juri, lib. 4, ch. 34, inlrod. 

3 Caze V. Reilly, 3 Wash. C. C. Rep. 298; Columbian Ins. Co. v. Ashby, 
13 Peters, Rep. 331 ; Walker v. United States Ins. Co. 11 Sergt. & R. 61 ; 
Sims V. Gurney, 4 Binn. 513. 

* 1 Em6rlgon, oil. 12, p. 408. " The damages resulting from the strands 
ing of the vessel, if the stranding be done voluntarily, for the commoii 
safety, are general average ; provided, always, that the ship be again set 
afloat ; for if the stranding be followed by shipvrreck, then it is save who 
can." 
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It is agreed by the foreign jurists, and our jurisprudence 
presents no conflicting adjudications upon the point, that 
when a ship is voluntarily stranded for the common benefit, 
and is got off again, the damage she suffers in consequence 
of the stranding, and the expenses and charge of putting her 
afloat, are general average. But in the case of Bradhurst v, 
Columbian Insurance Company,^ the Supreme Court of New 
York recognized the distinction made by Enierigon, and 
held that when the ship is totally lost it does not present a 
case for contribution. Chancellor Kent, in delivering the 
opinion of the court, put it upon the ground, that when 
shipwreck follows stranding, the loss is. imputable more to 
casualty than design ; that in such a case, the cargo is saved, 
if at all, tamquam ex incendio, and the rule is " save who 
can." This reasoning is inconclusive. A statement of the 
case would seem to confute it. The ship and cargo are 
placed in imminent peril ; the master for the common safety 
strands the ship ; the act is a hazardous one ; the result 
may be shipwreck ; he encounters all the hazard. His inten- 
tion, primarily, is not to destroy tlie ship ; but for the com- 
mon good, he places her in a situation that may cause her 
destruction. His intention embraces all the contingencies of 
his act. When one performs an act, knbwing that certain 
consequences may flow from it, and those consequences do 
follow, he is equally responsible, in law and in morals, for 
the results, as if he directly intended them. It is no answer 
that he hoped or expected a different result. His hopes, 
wishes, and expectations, as to the event, as they did not 
control it, neither can they release him from the responsi- 
bility of it. This principle, sometimes harsh in its practical 
operation, is also beneficially applied. Thus, when goods 
are put into lightprs to prevent the ship from stranding, if 
they are lost, they must be contributed for. Yet their loss 
was not directly intended. On the contrary, the hope and 
probability were that they would be saved. But for the 



i 9 Johns. 9. 
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safety of the ship they were exposed to great danger. Their 
loss was the direct consequence of the exposure. In this 
case, and the case of stranding, the object is attained. In the 
former the safety of the ship ensues ; in the latter the safety 
of the cargo. And shall contribution be made in the one 
case and refused in th.e other, upon grounds that apply 
equally to bbth ? In both cases, the loss flowed from the act 
and not directly from the design. 

<5> 311. Subsequently to the decision of the Supreme 
Court of New York, in the^case of Bradhurst v. Columbian 
Insurance Company, directly opposite adjudications were 
made by the Circuit Court of the United States, for the 
Pennsylvania District,^ the Supreme Court of Pennsylvania,^ 
and finally by the Supreme Court of the United States.^ 
The latter decision determined the rule of American law. 
"In the case of stranding," said Judge Story, in deliver- 
ing the judgnient of the court, "whatever is siaved, is 
saved by the common sacrifice of the ship, although the 
damagfe to her may have been greater than was expected. 
Surely, the question of contribution cannot depend upon 
the amount of the damage sustained by the sacrifice, for 
that would be to say that if a man lost all his property for 
the common benefit, he should receive nothing, but if he 
lost a part only, he shall receive full compensation. No such 
principle is applied to the total loss of goods sacrificed for 
the common safety ; why, then, should it be applied to the 
total loss of the ship for the like purpose ? It may be said 
that unless the ship is got off, the voyage cannot be per- 
formed for the cargo, and the safety and prosecution of the 
voyage are essential to entitle the owner to a contribution. 
But this principle is nowhere laid down in the foreign 
authorities, and certainly it has no foundation in the Roman 



1 Cazei). Richards & Reilley, 3 Wash. C. C. R. 298. 

3 Gray et al. v. Wala, 2 Sergt. & Rawle, 229. 

3 Columbian Ins. Co, v. Ashby & Stribling et al. 13 Peters, 331. 



244 MAKITIMB LAW. [CH. VIII* 

law. It is the deliverance from an immediate, impending 
peril, by a common sacrifice which constitutes the essence of 
the claim. But in truth, it is the safety of the property, and 
not of the voyage, which constitutes the true foundation of 
general average. If the whole cargo were thrown overboard 
to insure the. safety of the ship, the voyage might be lost, 
but, nevertheless, the ship must contribute to the jettison. 
Why, then, if the ship is totally sacrificed for the safety of 
the cargo, should not the same rule apply ? " After a review 
of some of the leading opinions in foreign jurisprudence, the 
court proceeded to say : "In respect to domestic authorities, 
we have already had occasion to intimate that there are con- 
flicting adjudications. In Bradhurst v. The Columbian 
Insurance Company, 9 Johns. Rep. 9, the Supreme Court of 
New York held, that where a ship is voluntarily run ashore 
for the common good, and she is afterwards recovered and 
performs the voyage, the damages resulting from this sacri- 
fice are to be borne as a general average. But that where the 
ship is totally lost, it is not a general average. The ground 
of this opinion, as pronounced by. Mr. Chief Justice Kent, 
seems mainly to have been, that this was the just exposition 
of the Rhodian and Roman law, and that the weight of 
authority among the foreign jurists clearly supported it. 
With great respect for the learned court, we have felt our- 
selves compelled to come to an opposite conclusion, as to the 
true interpretation of the Roman text, and of the continental 
jurists. We agree with the learned court, that when a ship 
is voluntarily run ashore, it does not, of course, follow that 
she is to be lost. The intention is not to destroy the ship, 
but to place her in less peril, if practicable, as well as the 
cargo. The act is hazardous to the ship and cargo, but it is 
done to escape from a more pressing danger, such as a storm, 
or the pursuit of an enemy or pirate. But, then, the act is 
done for the common safety, and if the salvation of the 
cargo is accomplished thereby, it is difficult to perceive why, 
because from inevitable calamity the damage has exceeded 
the intention or expectation of the parties, the whole sacrifice 
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should be borne by the ship-owner, when it has thereby 
accomplished the safety of the cargo. If one mast is cut 
away, and thereby another mast is, unexpectedly and unin- 
tentionally, also carried away by the falling of the former, it 
has never been supposed that both did not come into the 
common contribution. If, in the opening of the hatches, 
and the jettison of some goods to lighten the ship, other 
goods are unexpectedly and unintentionally, but accidentally, 
injured or destroyed, it has never been doubted that the 
latter were to be brought into contribution, to the extent 
of the loss, or damage done to them. It is not like the case 
of saving from a fire, tanquam ex incendio, save who can. 
But it is like the saving the cargo from destruction by fire, 
by the scuttling and submersion of the ship. Upon princi- 
ple, therefore, we cannot say that we are satisfied that the 
doctrine of the Supreme Court of New York can be main- 
tained; for the geheral principle certainly is, that whatever 
is sacrificed voluntarily, for the common good, is to be 
recompensed by the common contribution of the property 
benefited thereby." 

<5. 312. "Where the voluntary act of the master and crew 
is the leading, immediate, and efficient cause of the strand- 
ing, however imminent the peril may be, the case is one of 
general average. But where the voluntary act is merely 
incidental to, but not the direct occasion of, the stranding, 
though it may accompany it, and may accelerate or slightly 
modify it, it can hardly be considered that every such case 
is one of contribution by what is not destroyed." ^ Such is 
the doctrine, Mr. Phillips, in his work on Insurance, says, 
may safely l)p deduced from the American decisions.^ Where 



1 2 Phillips on Ins. 101. 

2 Meech V. Robinson, 4 Wharton, 360 ; Mutual Safety Ins. Co. v. Cargo 
of ship George, Admiralty U. S. Dist. Ct. Southern District New York, 
3 N. Y. Legal Observer, 206 ; S. C. 8 Law Rep. 361 ; 3 Kent, (5th edit.) 
239, 240. 
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the peril is so pressing and imminent that the stranding is 
inevitable, and the voluntary act of the master arid? crew 
merely anticipates the period of time when it would take 
place, it is not a case of general average. But where the 
situation of the ship is such that the power of voluntary action 
remains, so that, notwithstanding the fury of the elements, 
the point of stranding may be selected, and benefit results 
from the change in the course of the ship ; or if the place 
where she actually takes the ground is of such a nature as 
to involve less danger to the cargo, than that to which she 
was drifting before her course was altered.; the circumstances 
of such a case, it seems, constitute a claim for contribu- 
tion.' 

§ 313, The case of Meech v. Robinson ^ will illustrate 
the first of the preceding propositions, and the case of The 
Mutual Insurance Company v. The Cargo of the Ship 
George,^ the last. The action in Meech v. Robinson was 
assumpsit for money had and received. The plaintiffs (A. 
B. Meech & Co.) were the owners of a brig called the Talla- 
hasse, which was chartered by the defendant for a voyage 
from Philadelphia, where she was lying, to the port of Tara- 
pico. The vessel was stranded on her outward voyage, and 
the proceeds of what was saved received by the defendant, 
and this action was brought to recover the proportion of 
general average to which the plaintiffs alleged that they were 
entitled. On the trial before Sergeant, J., at a court of Nisi 
Prius, held at Philadelphia on the 7th of December, 1838, 
the plaintiff gave in evidence the deposition of Edward 
Walford, the master of the vessel, taken under a commission 
to New York, the material parts of which were^as follows : 
" The vessel cleared for Tampico on the 14th of August, 
1837. She proceeded safely on her voyage till the 5th of 



> 2 American Leadingr Cases, 563, 564. 

S 4 Whart. 360. 

3 8 Law Reporter, 361. 
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September following, when she met with rough and tem- 
pestuous weather, in consequence of which she sprung the 
spokes of her wheel, and split the barrel thereof. On the 
6th of September, (the next day,) obliged to bear away to 
. make repairs and to get water, having only one cask of water 
on board for the supply of ten men. On the 7th September, 
completed repairs and obtained a supply of water, and pro- 
ceeded . to sea. Nothing material happened till the 16th 
September, at 5 hours 30 minutes, p. m., when we came to 
anchor off Tampico bar, in ten fathoms water. On Sunday, 
17th September, at 7 a. m. a pilot came on board, and refused 
to take the brig in, alleging that there was too heavy a sea on 
the bar. The pilot, however, ordered the brig to be got under 
way, and to proceed nearer the mouth of the riyer ; the pilot 
then went on shore. After the pilot departed, he (the wit- 
ness) ordered the topsail and mainsail to be double reefed, 
and then furled all the sails. At noon that day had stiff 
breezes from the eastward, and hazy weather. At 7 o'clock, 
p. M., same day, experienced a heavy squall from the north to 
north-north-east, when it blew so heavy that the brig could 
not carry sail ; in fact, no canvas could stand the storm. 
The witness then ordered anchor paid out to the better end 
of both chains ; at the same time a very heavy sea sweeping 
the decks fore and aft. Witness then sent a man up to send 
down the fore royal yard, but the storm was so violent that 
the man was swept out of the rigging into the sea, and was 
drowned. At nine o'clock, p. m., the wind at north-east, brig 
drifting very fast ; let go the kedge anchor, and veered out 
hawser. At ten o'clock, a. m., parted the hawser and small 
chain, brig still drifting, and the wind at the north-east, and 
being on a lee shore, where we could not carry sail, found 
it necessary for the preservation of the lives of the crew, 
(the loss of the vessel was now beyond doubt, being in four 
fathoms water, and the land within a mile of the brig,) to 
run the vessel ashore, and accordingly we slipped the best 
bower chain, put the brig before the wind, and at about ten 
minutes after two o'clock she struck. At the time the brig 
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Struck, she was under double reefed fore-topsail and mainsail. 
As soon as the bfig struck, witness ordered more sail on the 
vessel to drive her well up on shore. At daylight cut away 
our masts, and found the brig a quarter of a mile from the 
shore in four feet of water, buried in sand five feet. The 
boats were then launched, and immediately swamped with 
two men, who escaped with difficulty by swimming ashore. 
Rafts were now made, and after lashing the men to the 
rafts, the crew reached the shore." On hi^ cross examina- 
tion, the witness said, " Her situation was most desperate. 
She would have gone ashore at all events. The mode in 
which witness ran ashore saved the lives of the crew, 
and tended to save a larger proportion of the cargo. If she 
had not been run ashore, the crew would have been lost with 
probably all the cargo of the brig." The jury found a 
special verdict as follows : " We find that the plaintiffs 
were the owners of the brig Tallahasse, which was chartered 
by defendant to sail from Philadelphia to Tampico, and 
was lost on her outward voyage, in maftner described in the 
deposition of Edward Walford ; the facts stated in which, 
the jury find. The vessel and cargo were condemned and 
sold, and the proceeds of salvage for the benefit of whom it 
might concern, amounting to ^1,263.75, were received by 
the defendant. If the court are satisfied from the testimony, 
that the plaintiffs, as owners of the vessel, are entitled to 
contribution and general average, then a verdict to be entered 
for the plaintiffs for the sum of |720.07, otherwise a ver- 
dict," &c. 

Kennedy, J. The case before us does not seem to come 
within the principle of any of the cases cited by the counsel 
for the plaintiffs. Sims v. Gurney, 4 Binn. R. 513, has been 
relied on. It would be sufficient, however, to say that that 
case was not one where the ship was wrecked, or any apjwe- 
hension entertained that she was in danger of being so ; but 
a case merely where she, as it was firmly believed, about to 
be unavoidably driven on shore, without the least risk of 
being wrecked by it, was, for the purpose of conducting her 
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to a place where the crew and cargo alone, not the vessel, 
might be saved with greater certainty, voluntarily stripped 
of her masts, together with the sails and rigging appertaining 
thereto. It may also be observed, that the correctness of the 
decision in this case has been questioned, and the authority 
of it, though ho ways applicable to this case, shaken at least) 
if not overruled by Walker v. United States Insurance Com- 
pany, 11, Sergeant' & Rawle, 60. The sacrifice of the masts, 
sails, and rigging of the vessel, being voluntary and deter- 
mined. on with a view to save the cargo, as well as thelives 
of the crew, may, perhaps, have been the subject of general 
contribution. But bfeyond this, the principle of the case may 
well be doMbted. Gray v. Wain, 2 Sergeant & Rawle, 229, 
has also been cited by the counsel for the plaintiff. The 
only matter, however, settled in it was, that a voluntary 
stranding of the ship, for the purpose of preserving the ship 
and cargo, the greater part of the cargo being thereby saved, 
but the vessel wholly lost, entitled the owners thereof to 
general average for this loss. The case of Gaze v. Reiiley, 
3 Wash. G. G. R. 298, which is to the same effect, and was 
decided before Gray v. Wain, was also adduced in support of 
the plaintiffs' claim. But the stranding of the vessel in each 
of these two last cases, being considered as clearly voluntary, 
presents at once, an obvious difference between these and 
the present. In the former, for aught that appears, the 
vessel might have been kept out at sea, and have weathered 
the storm, so that the act of running them ashore was purely 
one of free agency on the part of the masters, the agents of 
the owners thereof, and done for the benefit of all concerned, 
thus bringing these cases within the reason of the rule 
which lies at the foundation of every case of general 

average Doubtless it is a general rule, constituting a 

part of the law of every commercial country, which has 
been acknowledged and acted upon from time immemorial, 
that if a part of the ship or cargo is voluntarily sacrificed to 
save the remainder from some impending danger, the owners 
of what is saved must contribute for the loss. To this rule, 
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however, there are some exceptions; as where goocls, for 
instance, on deck, are thrown over, it is held, in general, 
that no contribution can be claimed. But it is clear that the 
case in hand does not fall within either the terms or the 
reason of the rule. The running of the vessel ashore, here, 
can with no propriety be said to have been voluntary. Nor 
can it, indeed, be well said that the loss of the vessel was 
occasioned thereby. For according to the evidence of the 
master, which is all that we have, and all that the plaintiffs 
rely on to establish their claim, the vessel being on a lee 
shore, where she could not carry sail, they found it necessary 
for the preservation of the lives of the chw, as the loss of the 
vessel was then certain beyond a doubt, being in four 
fathoms water, and the land within a mile of her, to run her 
ashore, and, accordingly, they slipped the best bower chain, 
put the vessel before the wind, and in a short time struck 
the land. In his cross-examination, he further states, that 
her situation was most desperate, that she would have gone 
to the shore at all events ; but the mode in which the wit- 
ness run her ashore saved the lives of the crew and tended to 
save a greater proportion of the cargo. From this, it is per- 
fectly manifest that the loss of the vessel had become 
inevitable, as the consequence of the peril then present, and 
in such case, when the acts of the crew were intended to 
alleviate, instead of avoiding, such consequence, it seems 
hardly to be voluntarily incurring a loss. But Mr. Benecke, 
in his work on Insurance, ch. 5, p. 219, in which, says 
Chief Justice Abbott, in his publication on Shipping, 343, 
there is much learning combined with practical experience, 
meets the present case in so many words, and declared that "if 
the situation of the vessel were such as to admit of no alterna- 
tive, so that without running her ashore, she would have been 
unavoidably lost, and that measures were resorted to for the 
purpose of saving the lives or liberty of the crew, no contribu- 
tion can take place, because nothing in fact was sacrificed." 
Here the plaintiffs sacrificed nothing ; their vessel was doomed 
to inevitable destruction by the peril of the sea which sur- 
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rounded her The loss of the ship in question appear- 
ing then to be inevitable, must therefore be borne by the 
plaintiffs, who were owners of her. This, says Mr. Stevens, 
the Digest and all authors are agreed on, for you cannot in 
equity convert a loss, which is inevitable, into a claim, for 
the preservation of property." Judgment accordingly. It 
will be remarked that in this case, there was no change in 
the direction of the vessel, no act of volition, except the 
acceleration of a catastrophe which could not be avoided, 
and this to preserve the lives of the crew, without regard to 
the cargo. 

"^i 314. We come now to the case of The Mutual Safety 
Insurance Company v. The Cargo of the Ship George, where 
there was a different adjudication, founded upon a different 
state of facts. The suit in this case, was commenced by 
three insurance companies, underwriters on cargo and freight, 
by a libel filed to recover the share of general average 
alleged to be due them by certain cargo shipped on board 
the Ship George, on account of a voluntary stranding of the 
vessel, to save it from foundering in consequence of a leak 
at sea. The underwriters had accepted an abandonment and 
paid a total loss on the vessel and freight. The George, 
being insured by the libellants, (all the three companies 
having underwritten the vessel to the valued amount of 
$12,000 — 14,000 each — and one of them. The Mutual 
Safety Insurance Company having underwritten the freight 
to the amount of $4,400, on a valuation of $6,800,) sailed 
in May, 1841, from. New Orleans for Trieste, with a cargo 
of cotton consigned to the respondents, Reyer & Schlick. 
When about six days out, the vessel met with heavy 
weather, and sprung a leak. The leak increased, and the 
captain, after a fruitless attempt to make the harbor of 
Nassau, finally, in order to save the vessel and cargo from 
foundering, ran The George on shore on a reef about three 
quarters of a mile from the shore at the west end of the 
Grand Bahaiiias. The vessel and freight were wholly lost. 
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the former being sold as a hulk for a trifle, and after aban-< 
donment to the underwriters a total loss was paid by them, 
A large^portion of the cotton was saved, and the proceeds 
came to the hands of the defendants, Macy & Son, on 
account of Reyer & Schlick, the owners or consignees. 
This, libel was filed on the ground that the proceeds of the 
cargo were bound to contribute in general average to the 
loss of the vessel and freight. A foreign attachment was 
prayed for, against the defendants, Reyer & Schlick. There 
was little dispute on the facts. The answer of Barclay & 
Livingston, the agents of Reyer and Schlick, insisted that 
the vessel was run ashore to save the lives of the master and 
crew, and that the most expedient course had not been pur- 
sued in running the vessel on shore. The answer of J. 
Macy & Son admitted the funds in their hands. The only 
witness examined was Thomas S. Minott, master of The 
George. He testified that between the 17th and 22d of 
May, the leak had averaged : from two hundred to twelve 
hundred strokes per hour, that the water was four feet in the 
hold, and increasing, when he determined, on the 28th, to 
run her ashore. The wind was light, with little sea. He 
testified positively that he run the vessel ashore to save 
vessel and cargo, and that he did not consider any life in 
danger, as they had good boats, and the weather was mode- 
rate. That if the cargo had been thrown overboard, the leak 
might have been stopped, if it was in the upper works, but 
he did not know where it was. That he thought there was a 
chance, although a small one, of keeping the vessel free, even 
without running her ashore or throwing over cargo. That he 
selected the place of running her ashore with the view, and in 
the hope of saving both ship and cargo. On this state of facts, 
the respondents insisted upon Bradhurst v. The Columbian 
Insurance Company, 9 Johns. R. 39, that the vessel being 
lost no contribution was due ; but the court, on the author-, 
ity of Columbian Insurance Company v. Ashby, 13 Peters,. 
331, held otherwise, and the following decree was entered in 
favor of the libellants. "This case having been beared 
upon the pleadings and proofs, and having been argued by 
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Mr. Sedgwick for the libellants, and by Mr. Lord for the 
claimants, and due deliberation being had in the premises, it 
is considered by the court, that the libellants are entitled to 
recover against the claimants, and against the proceeds of the 
cargo owned by them, and saved from the wreck of the ship 
George, a contributory part in general average in the propor- 
tion the value of the cargo saved bore to the cargo on board 
paying freight," &c. In this case, it will be seen, there was 
an act of volition, in . circumstances admitting of choice ; 
that the vessel was run ashore to escape another and differ- 
ent peril ; that the place of stranding was selected, and with 
the view and hope of saving both ship and cargo, and that 
in consequence of the stranding a large portion of the cargo 
was saved. The reader will at once perceive the material 
grounds, of difference in the facts between this case and that 
of Meech v. Robinson, and the reason of such opposite adju- 
dications. 

■S. 315. Every extraordinary expenditure voluntarily inr 
curred in the course of a marine adventure for the protec- 
tion of the interests of others, must be considered as general 
average, whether that interest has its origin in the ownership 
of the property at risk, or in its insurance against Ibss.i But 
any injury to a ship from storm, or any accidents to her in 
the ordinary course of the voyage, are not to be contributed 
for. Hence, the loss of a mast, in carrying aii unusual press 
of sail to escape from an enemy, being no more than a com- 
mon sea risk, is not a subject of general average.^ The 
master is bound to do whatever reasonable skill and care can 
do, or that is necessary to be done and within . his power, to 
do, before resarting to extraordinary measures, to save ship 
and cargo. And whilst doing this, he is only performing 
his duty, and any loss that may arise therefrom, does not 
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furnish a claim for contribution ; it must be borne by the 
ship-owner. " The broken tools of an artificer being no 
charge upon his employer." ^ Mr. Stevens, in his valuable 
work upon Average, contends, as matter of argument, that 
the repairs of the damage sustained by a ship voluntarily 
stranded to prevent her foundering at sea, or driving on the 
rocks, or to escape the enemy, are not a fit subject for gene- 
ral contribution. In both these cases, he says, the motive is 
wanting. In neither case can it be said that the master and 
crew did that for the preservation of the ship and cargo, 
when, strictly speaking, the object was so much higher — 
the preservation of life or liberty.^ If the question was open 
to controversy, these views would be entitled to much weight. 
But the maritime lajW, and repeated adjudications founded 
upon it, are clear and decisive in favor of the claim to con- 
tribution ill these cases. 

<^ 316. In the case of Taylor v. Curtis,^ it was held, that 
the expenditure of simmunition, in resisting capture by a 
privateer, the damage done to the ship in the combat, and 
the expense of curing the wounded sailors,* are not a sub- 
ject of general average by the law of England. Gibbs, C. J., 
in delivering the judgment of the court said : " The losses 
for which the plaintiffs seek to recover this contribution, are 
of threfe descriptions; first, the damage sustained by the 
hull and rigging of the vessel, and the cost of her repairs ; 
second, the expense of the cure of the wounds received by 
the crew in defending the vessel ; third, the expenditure of 
powder and shot in the engagement. Nothing in foreign 
jurists ought to govern our judgment on these points, unless 
they have been sanctioned by received principles, decided 



1 Abbott, p. 576. 

9 Stevens on Average 34-37. 

3 6 Taunt. 608. 

*' The expense of curing the wounded sailors is novc provided for by the 
statute of 11 & 13 Will. 3, o. 7, and is made a charge on ship, freight, 
and cargo. 
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cases, or the general usage of merchants. But we find none 
of these lights that might guide us. We have been so long 
involved in war, that similar circumstances must have been 
of general occurrence, and similar claims would have been 
made on the one side, and allowed and submitted to on the 
other, if they were founded in law ; but this has not been 
the case ; these losses must therefore be taken not to fall 
within the description of general average. If, however, it 
came within the principle, it would equally be diie to the 
plaintiffs, though this were the first instance in which the 
claim had been preferred. The measure of resisting the 
privateer was for the general benefit, but it was a part of the 
adventure. No particular part of the property was volunta- 
rily sacrificed for the protection of the rest. The losses fell 
where the fortune of war cast them, and there it seems to 
me they ought to rest. It therefore follows, that these losses 
were not of the nature of general average, and that the plain- 
tig's cannot recover." 

^ 317. No case similar to Taylor v. Curtis is to be found 
in our jurisprudence. Unless that decision is to be deemed 
law in our courts, there are considerations which may ap- 
pear sufficiently important, should the questiori again arise, 
to induce an opposite adjudication. The law, certainly in its 
practical operation, should be uniform and consistent. Why 
then, it may be asked, should a distinction be made between 
the injury incurred frorn stranding the vessel and the injury 
resulting from defending. her against the enemy or pirate? 
In both cases the master chooses the least of two perils. In 
both cases the whole adventure is endangered, the ship most 
so. In both cases the extraordinary act is done for the ulti- 
mate safety of ship and cargo. In neither case can it be 
strictly said, that " a particular part of the property is vo- 
luntarily sacrificed for the protection of the rest," the object 
being the protection and safety of the whole. We are un- 
able to perceive any essential grounds of distinction between 
the cases, and the foreign jurists make none. Were the 
question open, we should incline to the opinion that both in 
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the case of stranding, and of defending the ship against an 
enemy or pirate, the master and crew are only performing a 
duty which falls within the ordinary course of the voyage, 
and that the loss or damage arising therefrom, should fall 
where it should seem properly to helong, upon the under- 
writers who have received premiums for their risk. But 
since the principle of contribution is applied to the one case, 
there is no obvious and apparent reason why it should not 
be extended to the other.^ 

^ 318. Where a ship is captured by the enemy and whilst 
in his possession, but before condemnation, a jettison is made 
in circumstances requiring it, and she is afterwards retaken, 
contribution is due for the goods or stores thrown overboard. 
The property is not divested by the capture, without con- 
demnation ; and any necessary sacrifice made for the com- 
mon benefit, whilst a spes recuperandi remains, is very pro- 



1 By the ordinance of Louis XIV. and the code Napoleon {L' Ord, de la Ma- 
rine, liv. 3, tit. 4, ait. 11 ; Code de Ck>mmerce, art. 263 ;) the cure of the 
wounds of seamen, suffered in defending the ship from pirates or enemies, as 
well as injuries to the ship, are made the subject of general average. But 
the injury must be received in actual combat, and the cargo must be pre- 
served from the hands of the enemy, in consequence of the combat, or there 
is no claim for genera] average. Pothier, De.Louage, Mar. n. 143, 191. In 
the case of Reed v. Canfield, 1 Sumn. Rep. 193, where it was held that a 
seaman who is taken sick, or is injured, or disabled in the service of the ship, 
without any fault on his own part, is, by the maritime law, entitled to be 
healed at the expense of the ship, it was observed, that cases may occur, 
where a seaman may be entitled to a far different compensation, as when he 
has gone beyond the line of his duty, and saved the ship from impending 
perils. There he may be entitled to a more ample compensation in the na- 
ture of a salvage, to indemnify him for any wounds or injuries sustained in 
this extraordinary service. The case put by Cleirac and others, {Jugemens 
d'Oleron, arts. 6 and 7, and note by Cleirac; Consolato del Mare,e. 183, 
(c. 137 ;) 2 Pard. Collect. Marit. 153 ;) of wounds sustained in defending the 
ship against pirates, may be of this nature. But it then probably /a/fa under 
the head of a general average, for the benefit of all concerned, or of a salvage 
service, which entitles the party to a full recompense. That is not the pre- 
sent case, and it may well be left for decision, until it shall arise directly in 
judgment. 
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perly regarded as the subject of general average. This doc- 
trine was declared in the case of Price v. Noble,^ where it 
appeared that the plaintiff's ship, on her voyage from Bahia 
to Gibraltar, with a cargo of sugar, tobacco, and hides on 
board, belonging to the defendant, was captured by a French 
privateer, which took out of her the captain and crew, ex- 
cept the mate and two of her men, and put on board of her 
a French prize-master and part of the privateer's creW, who 
shaped their course for Marseilles ; and a storm arising, they 
threw overboard for the necessary preservation of the ship, 
and with the assistance and approbation of the mate, whom 
they called to their assistance in navigating the vessel, the 
guns, two anchors, two cables, and other stores from the 
middle deck. On the following day the ship was retaken 
by the mate, with the assistance of some Italians in the 
Frenchman's service, and was carried into Gibraltar. Under 
these circumstances it was held, that the plaintiff was enti- 
tled to recover of the defendant his contributory share of 
the average loss. 

§ 319. The necessary costs and charges incurred after 
capture, in reclaiming and procuring the restoration of the 
ship and cargo, and the expenses attending their preservation 
during their detention, are to be charged and allowed as a ge- 
neral average, to be apportioned on the ship, cargo and freight.^ 
And where a vessel and cargo are captured Upon suspicion 
of having enemies' property on board, and the master, before 
adjudication, pays money for a compromise and release of 
the property, this is a fit subject for average or contribution 
between the cargo and the vessel. The master of the Vessel, 
said Sewall, J., in the case of Douglass v. Moody,^ becomes 
of necessity an authorized agent for the owners, freighters, 
insurers, and all concerned, when the progress of the voyage 



1 4 Taunt. 121. 

2 Spafford V. Dodge, 14 Mass. 60. 

3 9 Mass. 548. 
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is interrupted in a foreign port, either by a capture as prize , or by- 
other detentions and casualties ; and whatever he undertakes, 
and whatever expenses he may incur, fairly directed to the 
benefit of all concerned, these become a charge upon them re- 
spectively, and as the case may be, as much as when incurred 
under a special authority and license, or pursuant to imme- 
diate request. The request and authority are necessarily 
implied, when the master exercises his discretion and judg- 
ment fairly. When his determinations and proceedings are 
within any usual course of business, as in the event of sea 
damage when he provides suitable repairs necessary for the 
prosecution of the voyage, the expenses may be more readily 
acquiesced in ; but the case is not stronger than a provi- 
sion fairly made in a case of unusual and unforeseen casual- 
ties. 

"^i 320. Whatever damage immediately arises from the act 
of jettison or other act of necessity, althpugh such damage 
was not contemplated, constitutes a case of general average. 
Hence, if in cutting away a mast for the general safety of 
the ship and cargo, or as a necessary consequence of that 
act, the cargo is damaged, this damage must be included in 
a general contribution. The injury to the cargo, by the 
cutting away of the mast, is to be considered equally with the 
mast, a sacrifice for the common benefit, a price of safety to 
the rest ; and it is founded on the clearest equity, that all 
the property and interest saved, ought to contribute their due 
proportion to this sacrifice.^ The same principle applies to 
the case of damage to the cargo, by opening the hatches to 
effect a jettison, or by cutting holes for more easily accom- 
plishing that purpose. And the injury to the vessel, from 
cutting her decks or sides to facilitate a necessary jettison is 
to be borne as a general average.^ 

>^ 321. General average can only arise where the sacrifice 



1 Maggrath v. Church, 1 Caines, 196. 
» Abbott, p. 577. 
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has been made for the common benefit, and has accomplished 
the object.^ Thus, in the case of Scudder v. Bradford,^ it 
appeared that while the vessel was dragging her anchors 
towards the shore, the master cut away the masts to prevent 
her drifting ; but this measure proved unavailing, and a total 
wreck from stranding ensued. The only hope, said Judge 
Putnam, was, that by cutting away the masts, the anchors 
might bring up the ship, and prevent her drifting towards the 
shore. If that measure had succeeded, this would have been 
a case for contribution ; but it did not succeed. It cannot 
be affirmed that the property which was saved from the 
wreck, was saved by sacrificing the masts. The forlorn hope 
failed. 

■§. 322. Where the loss or damage is attributable to the 
usual chances and accidents of the voyage, a subsequent sacri- 
fice consequent upon such loss or damage, does not consti- 
tute the whole a general average. If there is any contribu- 
tion, it must be proportioned to the value of the voluntary 
sacrifice. Hence, when the masts, spars, rigging, and sails 
of a vessel at sea were carried away by the violence of the 
weather, and after hanging by the vessel's side for half an 
hour, were cut loose for the preservation of the vessel and 
cargo, the owners were held not entitled to contribution, 
unless, indeed, for the loss incurred from separating the masts 
and rigging from the hull, after they were carried overboard 
by the violence of the weather. The contribution could only 
be proportioned to the value of those articles, when thus 
hanging by. the side of the vessel.^ But generally, a sacri- 
fice which is only a necessary consequence of a specific 
injury, previously suffered, is not a subject of general ave- 
rage. 

■^ 323. A voluntary act, and a direction of it, to the com- 



1 Williams v. Suffolk Ins. Co. 3 Sumner, 510. 

3 14 Pick. 13. 

3 Nickerson v. Tyson, 8 Mass. 467. 



260 MARITIME LAW. [CH. VHI. 

mon preservation, are essential requisites in a claim for ge- 
neral average. If, therefore, a part of the cargo, in an 
attempt to save it, without any regard to the safety of the 
ship and the residue of the cargo, is lost, there is no ground 
for contribution. This principle was settled in the case of 
Whittridge v. Norris.^ Whittridge, the plaintiff, shipped a 
keg of dollars on board the ship Hope, for which the defend- 
ant, as master, gave a receipt, to be carried on a voyage to 
Calcutta, for the plaintiff's account, and at his risk, there to 
be laid out in piece goods, he allowing one third of the net 
proceeds for freight and commissions. The ship, when under 
the care of a pilot, after her arrival in Bengal Bay, struck 
ground, and was thought in imminent danger of perishing. 
In this extremity, and impelled by fears which exceeded the 
danger, as it proved in the event, the master and crew, acting 
by the advice of the pilot, took to the boats and forsook the 
ship. At leaving her they attempted to save some articles of 
the lading, such as were most easily come at, and some kegs 
and bags of dollars, and amongst the rest the plaintiff 's ad- 
venture, were put on board the longboat. In proceeding 
towards the shore, the sea running very high, the longboat 
was found to be overladen, and it became necessary, for 
the preservation of the lives of the people on board, to light- 
en the boat, and some of the heavy articles taken from the 
ship were thrown overboard. In this jettison the plaintiff's 
keg of dollars was lost, and the longboat, with the people 
on board, and the remainder of the articles taken from the 
ship, reached the shore in safety. The ship, which had been 
left with her sails standing, was seen on the next day drift- 
ing towards the same shore, and was immediately regained 
by the master and crew, and not having suffered any mate- 
rial damage, was taken, with the remainder of her cargo, to 
Calcutta. The question presented for the decision of the 
court was, whether upon these facts, contribution was due 
for the goods thrown overboard, either from the cargo saved 



1 6 Mass. 135 ; see also 2 American Leading Cases, 563. 
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in the ship, or from that saved in the boats. It was held not 
to be a case of contribution. The reason in respect to the 
cargo saved in the ship is, that the goods were not taken out 
of the ship for the purpose of preserving the rest of the 
cargo ; and the reason in respect to the cargo saved in the 
boats is, that the goods in the boat and the jettison from it 
were thus exposed together in consequence of a previous 
peril, and for the purpose of saving what could be saved, 
without any mutual concert or design of the parties inte- 
rested. There was no common engagement or common bene- 
fit intended. The crew lightened the boat, as they were 
justified in doing, to save their lives. The goods thrown out 
for the purpose of contribution were in no other situation 
than that of goods left on the ship. If the ship had per- 
ished, the event would have been precisely the same. If 
the goods lost in the jettison had been left in the ship, the 
danger from overloading the boat would not have been in- 
curred. The eventual safety of the ship and loss of pro- 
perty thrown overboard without any regard to the safety of 
the ship, or of the other efi'ects taken into the boat, afforded 
no case of contribution or average.^ 

"^ 324 When a vessel is accidentally stranded in the 
course of her voyage, and by labor and expense is set afloat, 
and completes her voyage with the cargo on board, the ex- 
pense bestowed for this object, as it produces benefit to all, 
so it is a charge upon all, according to the rules of appor- 
tioning general average.^ But if the vessel be stranded and 
not got off, and the cargo is transported in lighters to the 
port of destination and thus saved, the expenses of lighter- 
age and transportation of the cargo are general average. The 
expenses are incurred in laboring for the safety and recovery 
of the cargo from shipwreck, and the general contribution 
is founded on equitable principles. It is not the ordinary 
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2 Bedford Insurance Co. v. Parker, 2 Pick. 1. 
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case of conveyance in another ship or boat, where the 
expense falls on the ship-owner, but the ship and cargo are 
both in jeopardy, and in the joint effort and expense for the 
recovery of both, the ship is lost and the cargo saved.i If 
the cargo sustains damage during the passage in the lighters, 
such damage must be embraced in the objects of contribu- 
tion.^ The expense, also, of extra assistance to pump a ship, 
whilst seeking a port of necessity, is general average.^ 

<5> 325. "Where a ship is stranded, and a part of the cargo 
is immediately taken out and delivered at the expense of the 
ship-owner, at the port of destination, to the persons to 



1 Heyliger v. The New York Firemen's Insurance Co. 11 Johns. 85. 
Jones, J., in Lewis ti. Williams, 1 Hall, 431, said, the case of Heyliger v. 
New York Firemen's Insurance Co. 11 Johns, 85, was, in strictness, salvage 
and not eo nomine an average loss ; the stranding was a disaster which befel 
the ship from accident, and was not an act of volition, nor was there any 
sacrifice or exposure of any part of the common adventure intrusted to the 
charge and management of the master, for the common safety or benefit of 
all the interests in jeopardy. But in its leading features and practical re- 
sults, it was very analogous to that species of general average which is now 
before us, ^^nd the reasoiiable and just rules applicable to average contribution 
were applied to it by the court. And if the expenses incurred in saving the 
cargo from the wreck, when the stranding was not a sacrifice for the general 
safety, and the vessel was totally lost, were a legitimate charge upon that 
cargo in common with the freight and materials of the wreck, on the princi- 
ple of a joint and common benefit conferred by those expenditures upon the 
whole, surely the expenses and damages resulting from the removal of goods 
from the lighters, and the greater exposure of the goods in the lighters for 
the purpose of rescuing the vessel and cargo from peril, mustliave as strong 
a claim to contribution from the cargo and freight which participated so 
largely in the benefit of that removal and exposure of the goods that were 
damaged. In that case stress was laid upon the agreement of the parties to 
attempt the deliverance of the vessel and eargo from the perils that sur- 
rounded them ; which was relied upon by the counsel as constituting a casus 
fcederis, which distinguished it from the common case of the transportation 
of the goods from the wreck, to the port of destination in a substituted vessel, 
and gave it the impress of a case of average and contribution, and the rea- 
soning of the court, is based upon that distinction. 

2 Lewis V. Williams, 1 Hall's Rep. 430. 

3 Orrok v. Com. Ins. Co. 21 Pick. 456. 
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whom it belongs, the part of the cargo thus withdrawn must 
contribute, in proportion to its value, towards the subsequent 
expenses of getting the ship afloat, and enabling her to 
complete her voyage. This principle was settled in the case 
of Bevan v. The Bank of the United States.^ The action 
was assumpsit, brought by the owners of a ship called 
the Edward Bonaffe, which sailed in November, 1831, on a 
voyage from New Orleans to Philadelphia, against the defend- 
ants, who were the owners of the sum of $90,000 in specie, 
shipped on board this vessel. The plaintiffs sought to reco- 
ver the sum of $1,178.75 with interest, which they alleged 
to be the proportion the owners of the specie were bound to 
contribute towards certain charges claimed to be general 
average. On the trial, it appeared that the vessel arrived in 
Delaware Bay in the beginning of December, 1831, and after 
encountering various difficulties, became stranded and ice- 
bound near Reedy Island, in a situation of imminent peril. 
It was necessary to remove her cargo, as in the case of a 
wreck. Among the first articles landed was the specie in 
question. It was received on the ice in sleds, in the morning 
of the 16th of December, 1831, and immediately conveyed 
to the shore. It was then sent to Philadelphia, and on the 
following day delivered to the defendants, who afterwards 
paid $225, the amount of freight stipulated by the bills of 
lading. Eight weeks afterwards, the vessel reached Phila- 
delphia in safety, with the remainder of her cargo, which 
had been, itl whole or in part, discharged into lighters, and 
afterwards reshippedi During this period, of eight weeks, a 
large number of additional charges had been incurred for the 
safety of the vessel and the residue of her cargo. Kennedy, J., 
instructed the jury that, the defendants were liable to contri- 
bute to the subsequentlyrincurred charges, the same as if the 
specie had remained on board. The jury accordingly found 
a verdict in favor of the plaintiffs, for the sum they claimed. 
A rule for a new trial was granted. On the argument before 
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the Supreme Court, it was contended by the counsel for the 
defendants, that when they received the specie, which was 
the only part of the cargo to which they had any claim, it 
could not be said, that after that, they had either actually or 
constructively any thing belonging to them on board of the 
vessel, or in charge of the owners of her, and having nothing 
on board, nor any thing in charge of the owners of the 
vessel, the expenses incurred subsequently could not be 
claimed to have been laid out on their account or for their 
benefit, in any way whatever, and, consequently, it being 
utterly impossible that they could derive any benefit from 
such expenditure, it would be unreasonable and unjust to 
make them liable to contribution for any part of them. 
They maintained that all connection between them and the 
vessel and the residue of the cargo, or concern with either, 
ceased immediately upon the actual receipt by them of the 
specie. Kennedy, J., in delivering the judgment of the court,, 
said, the ground of objection presented by the defendants' 
counsel to the plaintiffs' claim, was not only plausible, but 
on first view would seem to have great force in it. In order, 
however, to test it thoroughly, it would be proper to see 
what the practical operation of the principle contained in it 
would lead to; because, if it should be found to operate 
unequally upon shippers, whose rights and claims are in 
every respect similar and equal, and should at the same time 
put it in the power of the master of the vessel to throw the 
greatest proportion of the expense, incurred by the measures 
taken to save the vessel and cargo, upon whomsoever of the 
shippers he pleased, it would be inexpedient and unjust to 
adopt a principle of such tendency. Suppose, then, for ex- 
ample, that a vessel with a cargo of the same kind of goods 
throughout on board, belonging to twenty different owners,, 
each owning an equal quantity, is run on shore within eight 
or nine miles of the port of destination, for the purpose of 
saving her and her cargo from an impending danger, when 
it becomes requisite to unlade the vessel, and to convey the 
cargo thence by wagons to the place of delivery, in doing of 
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which two months are consumed, it is obvious, that according 
to the principle contended for on behalf of the defendants, 
the owner whose goods are first taken out of the vessel and 
conveyed immediately to him, will have comparatively but 
little of the whole expense to pay, whereas he who receives 
his goods last will have perhaps more than twenty times as 
much to pay as the first. The charges being made general 
average, as to the first who receives his goods, down to the 
time of their being delivered to him, the last has to pay one 
twentieth part of these charges, and upon the same principle, 
one nineteenth of the expenses attending the saving and 
delivery of the goods to the second, and so on till his own 
turn comes, when he has to pay all the expense of saving 
his own portion of the cargo. If this would be the natural 
operation of the, rule contended for by the defendants, — and 
that it would be in some cases that may arise I think is per- 
fectly clear, — it would work great injustice, because it would 
subject those whose goods are saved and delivered last to the 
payment of a portion of the expenses incurred in saving 
those of the first, without 'requiring the first to pay any part 
of the expenses incurred in saving the goods of the last, but 
leaving them to pay the whole of it themselves. Thus, we 
see that the rule would operate partially and unequally, with- 
out imposing the obligation of reciprocity, which seems to 
be at the very foundation of general average. To save the 
vessel and cargo upon such; occasions, from the danger or 
peril with which they are threatened, frequently requires a 
series of acts to be performed, which may require, weeks, or 
even months, in order to eflfect every thing growing out of 
the danger which rendered it expedient to run the vessel on 
shore, for the purpose of preserving her and the cargo from 
it. This being the case, it is impossible to apportion the 
expense in such manner as to do equal justice to all con-, 
cerned, without including all the expenses incurred by the 
various acts and measures performed and taken, which served 
to preserve the vessel and every part of the cargo from the 
common danger with which all were threatened ; and making 

MAE. 23 
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each one then concerned pay his proportionable part of the 
aggregate thereof, according to the value of his interest in 

the vessel and cargo, or either No case, and as it 

appears to me, no authority has been adduced which goes to 
sustain the principle contended for, and the distinction taken 
on the part of the defendants. 

^ 326. Expenses incurred in consequence of an act of 
necessity, voluntarily; done for the common benefit, are 
general average. Thu?; where a ship met with an accident 
by a peril, of the sea, in consequence ' of which she was 
necessarily doiKpelled to go into poi:t to refit, the expenses of 
unloading, reloading, storage, &c., from the time of the acci- 
dent until the ship was again ready to sail, were held to 
constitute a case of contribution.^ In the case of the Copen- 
hagen, it was proved that she was in distress and needed re- 
pairs ; she went into port j it became necessary to take out the 
cargo. No warehouse was at hand, and it was stowed on board 
other vessels. General average was claimed for the expense 
incurred in unloading and warehousing the goods. It was 
decreed. Lord Stowell observed, in pronouncing the judg- 
ment of the court, that as the unloading was for the common 
benefit of all, it being necessary to unload the ship for the 
preservation of the cargo as well as for its own repair, the 
expense incurred by it must be general average.^ But 
where the voyage is necessarily abandoned, the expenses and 
charges of going to a port of necessity to refit are not gene- 
ral average.^ 

§ 337. Where a ship is voluntarily stranded to preserve 
her from the tempest, the enemy, or the pirate, or is taken 
into port to escape an impending peril, all the necessary ex- 
penses attendant on those acts, such as the extraordinary 
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assistance required in such circumstances, the port duties, 
pilotage, &c., must be borne as general average.^ Where a 
ship arrives at the mouth of a harbor, not the place of her 
destination, and the master firlding that his ship is too heavy 
laden to sail up, and is obliged to put a part of the cargo 
into hoys and barges, the owners of the ship and of the 
goods that remaineid are obliged to contribute if the lighters 
perish.^ The abandonment of a boat to secure the safety of 
the ship and cargo constitutes a case of general average. 
Emerigon relates, at length, the circumstances of a loss of 
this nature, and as the incident illustrates a general principle, 
it is worth a repetition. A French vessel of Marseilles, the La 
Victoire, commanded by Captain Demoulin, was chased for 
several hours by two frigates, and whilst making good her 
escape, she was intercepted by the appearance of two vessels 
ahead. As night came on, Demoulin furnished his boat with 
mast, sail, and lantern at the mast-head, and hoisted it into 
the sea. He then set sail on a different tack, and pursued 
his course the entire night without any light on board his 
ship. The enemy were completely deceived. The aban- 
doned boat, which had thus saved the ship from capture, was 
paid for by general contribution. 

"Ji 328. The English and American authorities conflict 
upon the point whether the wages and provisions of the 
crew should constitute a subject of general average, during 
the time of detention, when a ship is obliged, from injuries 
sustained, to go into port to refit. The English decisions 
discriminate between the causes of the injuries, whilst the 
American decisions make no discrimination. The doctrine 
of English law upon this subject may be deduced from the 
celebrated cases of Plummer v. Wildman^ and Power v. 
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Whitmore.i First, when the master goes into port, for the 
general safety, to repair injuries that would themselves be 
subjects of contribution, the costs of such repairs as are 
necessary to enable the ship to prosecute her voyage, 
together with the expenses of port charges, the wages and 
provisions of the crew during the detention, are generaj 
average. Secondly, when the master goes into port to repair 
injuries that have been sustained from a mere peril of the 
sea, without any voluntary sacrifice necessarily made for the 
common benefit, neither the refitting of the vessel nor the 
wages and provisions of the crew are general average. 
In Plummer v. Wildman, the ship Cambridge had been 
injured by collision with a brig which was unavoidably 
driven upon her by the violence of the wind and sea. Her 
knees and stern were broken, and the master, in consequence 
of the accident, was compelled to cut away a part of his 
rigging, and return to the port of departure to repair. All 
the expenses, necessary to enable the ship, with her cargo, to 
prosecute the voyage, were held to be general average. 
Thirdly, the expenses of repairs, for which contribution is 
due, are confined to those absolutely necessary to enable the 
ship to perforra her voyage. " As far," says Lord EUenbo- 
rough, " as removing the incapacity is concerned, all are 
equally benefited by it, and therefore it seems reasonable 
that all should contribute towards the expenses of it ; but if 
any benefit ultra the mere removal of this incapacity should 
have accrued to the ship by the repairs done, inasmuch as 
that will redound to the particular benefit of the ship-owner, 
it will not come under the head of general adjustment." If, 
however, the injury to the ship be of such character that she 
can, with safety to herself, defer the repairs until her arrival 
at a less costly port, but the security of the cargo demands 
that they should be made, the extra expense is a subject of 
contribution. 



1 4 Maule & Selwyn, 141. 
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§ 329. The American decisions make no distinction in the 
causes of the injuries that compel vessels to seek a port of 
necessity to repair, so far as the adjustment of the attendant 
expenses is concerned. If the injury arose from a voluntary 
sacrifice, or from a peril of the sea, in either case the wages 
and provisions of the crew from the time of putting away 
for the port, and every other expense necessarily incurred 
during the detention, for the benefit of all concerned, are to 
come under the head of general average.^ But the expense 
of the repair of the ship itself, where the injury arose from 
a peril of the sea, and not from a voluntary sacrifice neces- 
sarily made, for the common benefit, is a distinct charge 
upon the ship.^ And in this our law agrees with the 
English. 

■§1 330. Upon the point, whether the wages and provisions 
of the crew, during a detention by an embargo or hostile 
seizure, are general average, the American authorities are 
divided. The courts of New York and Massachusetts de- 
cide, that in cases of embargo they are not.^ The Supreme 
Court of Pennsylvania, on the other hand, determines that 
they are.* Chief Justice Tilghman, in delivering the judg- 
ment of the latter court, in the case of the Insurance Com- 
pany of North America v. Jones et al. observed, that " The 
criterion of general average is, were the expenses necessarily 
and unavoidably incurred for the general safety of the ship 
and cargo ? " And in cases of capture, the courts of New 
York hold that the wages -and provisions of the crew during 
the detention are general average.® " When it is considered," 
observed Judge Livingston, in Leavenworth v. Delafield, 
" that capture is a disaster which generally happens without 



1 Vide Abbott, 5th Am. edit. Boston, 1846, pp. 595-603, and the author- 
ities there cited. 

2 4 Mass. 648, Padelford v. Boardman. 

3 7 Johns. 431 ; 14 Mass. 66. 

4 2 Binn. 547. 

5 Leavenworth v. Delafield, 1 Caines, 573. 

23* 
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fault of the owner of goods or vessel, but by superior force, 
against which no human precaution Kian always provide, and 
that the expenses, here in dispute, are incurred in consequence 
of this vis major or casus fortuitus, and for the common 
benefit of all, it is not easy to assign a reason why they 
should be borne b'y one of the parties in misfortune, rather 
than another." In Spaflford et al. v. Dodge ef al? the Su- 
preme Court of Massachusetts declared a directly opposite 
judgment. Unavoidable detentions and losses, that arise from 
accidents beyond the control of the master, were hetd to be 
distinguishable from those cases where it was necessary to 
go into port, to repair damages sustained during the voyage 
from the perils of the sea. 

§ 331. From this contrariety of decision, it is impossible 
to deduce any general rule. And when we turn to the fo- 
reign writers we find them equally contradictory, although 
the exclusion of the wages and provisions of the crew, dur- 
ing an embargo or arrest of the vessel, from a general ave- 
rage, unless the detention arose whilst the ship was in a port 
of necessity, would seem to have most advocates. There 
are very obvious reasons why the principle of general ave- 
rage should nor be applied to cases of this nature. The ship- 
owner is a common-carrier. His employment is attended 
■with hazards and risks. He voluntarily encounters them. 
Why, then, should the cargo be charged with expenses which 
arise from the risks and incidents of the carrier's adventure? 
The crew, says Pothier, are maintained during the detention 
at the exclusive expense of the owner, for he owes their ser- 
vices to the shipper for the voyage, and the price of their 
services is embraced by the freight. Besides, what single 



1 14 Mass. 66. Where a vessel goes ashore in a storm, the labor and 
board of the master and crew during the time the ship is repairing damages, 
are not subject of general average. The master .and seamen are attached to 
the ship and bound to do service ; but otherwise of the labor and board of 
extra hands hired to assist the seamen belonging to the ship. 2 Met. 140. 
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characteristic do we here find of the case contemplated by 
the Rhodian law ? Does the delay, whether arising from 
embargo or hostile seizure, proceed from the act of the mas- 
ter, or persons belonging to the ship ? Is it for the general 
benefit ? ^ To neither of these questions can an affirmative 
answer be given. " Why, then, should victualling and men's 
wages be deemed a general average any more than the inte- 
rest of money, and the damage caused to the cargo by the 
delay ? " ^ But since the rule is settled in the principal com- 
mercial States of our Union, that the wages and provisions 
of the crew, when the vessel is compelled to go into port to 
repair an injury arising from a peril of the sea, are general 
average, it is difficult to perceive why the same general rea- 
soning that supports their claim to contribution in this case,' 
will not equally entitle them to contribution in cases of de- 
tention from capture or the orders of a sovereign power. 
The detention in each case arises from necessity. In the 
one case, inevitable accident compels the master to go into 
port to refit. In the other cases, irresistible force is the cause 
of the delay. The mind and agency of the master and crew, 
so far as the primary cause of the detention is concerned, 
are no more voluntarily employed in the one case than in 
the others. For that which necessity compels one to do is 
not voluntarily done. We must yield to necessity, and obey 
its behests ; but in so doing, it cannot be said that we act from 
judgment and will. Since, therefore, the American courts 
include the wages and provisions of the crew, whenever a 
vessel goes into port from necessity, arising from a peril of 
the sea, it should seem that they were entitled, upon the 
ground of analogy, to be included whenever the necessity 
that detains a vessel in port arises from capture or em- 
bargo. 



1 Abbott, p. 600. 

3 Adrian Verwer, an old writer on Insurance, quoted by Stevens on 
Average, p. 40. 
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<5) 333. Where the master is compelled to sell a part of his 
cargo to obtain money for repairs and supplies reasonably 
fit and proper for the ship, under the actual circumstances of 
the voyage, the loss the shipper sustains in consequence of 
the sale of his goods, thus necessarily made, must be borne 
as general average. In principle, it is like the sacrifice made 
in a case of jettison. Mr. Stevens justly observes, that it is 
the same thing to the merchant, when the goods are taken 
from under his control, whether they are sold or thrown into 
the sea.^ The ship and remaining cargo are equally bene- 
fited in the one case as in the other, and equally bound to 
contribute. 

<§i 333. The costs which are incurred by going under pro- 
tection of convoy, in a case requiring such protection, and 
all consequent detention, is a subject of general average.^ So, 
also, the loss from cutting a cable, in order to sail with the 
convoy to avoid capture, is considered as general average. It 
is a sacrifice deliberately made, to avoid an impending peril, 
namely, the peril of capture.^ 

§ 334. We are to consider,, Thirdly, What articles must 
contribute to general average losses and according to what 
rule. 

The Rhodian law, as it contains the principle of the 



1 Stevens on Average, p. 21 ; The Ship Packet, 3 Mason, 255. A sale 
of a part of the cargo by the master of a ship, for the necessities of the 
ship, says Story, J., in this latter case, is in the nature of a compulsive loan, 
for the benefit of all concerned, and to enable the ship to prosecute her 
voyage. It bears a considerable resemblance to the case of a jettison, for 
the owner is deprived of his property for the common good, and to him it 
must be immaterial whether the loss be by a sacrifice at sea or on shore. 
See also Giles v. Eagle Insurance, 2 Met. 140, where it was held, that 
when a ship goes ashore in a storm, and expenses are incurred in getting her 
off, and a part of the cargo is necessarily sold to pay such expenses, the loss 
on the sale of outfits is general average. 

3 Jacobsen's Sea Laws, p. 349. 

3 2 Phillips on Ins. 236. 
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doctrine of average, as now applied by commercial states, so 
it expresses the rule by which the losses incurred from a 
jettison are apportioned among the different interests bene- 
fited by the sacrifice.^ The general principle involved in the 
law de jactu has been extended to a variety of cases com- 
prehended in its reason, but doubtless not contemplated by 
its authors, whilst the application of the rule of apportion- 
ment has been confined Within narrower limits than were 
originally assigned to it. The Rhodian law makes all the 
goods on board, including those belonging to passengers, and 
also their baggage, wearing apparel, rings, and other orna- 
ments worn upon the person, liable to contribute. But our 
law, as it exempts persons from contribution, so also it 
exempts whatever attaches to, or is merely accessory to, the 
person. 

<§> 335. The general rule is, that ship, freight, and mer- 
chandise, of whatever kind, and to whojtnsoever belonging, 
contribute. Goods contribute according to their value, and 
not according to their bulk or weight. The same rule 
applies to bullion and jewels put on board as merchandise. 
By some of the foreign codes, goods of the king are 
exempted from contribution to general average.® But no 
such distinction is regarded in this country. Goods of the 
government equally with those of individuals, must contri- 
bute.^ Goods carried on deck, if thrown overboard, are not 
contributed for ; if saved, they must contribute. If mariners 
have goods on board, which they are privileged to carry, 
that circumstance does not exonerate them from contribution. 
Goods thrown overboard contribute in a general average 
equally with those saved, otherwise the proprietors of those 
goods would receive their full value, and pay nothing 
towards the loss.* It is but reasonable that all the parties 



1 Dig. 14, 22. 

s Jug. Oler. 0. 8, No. 8, 

3 United States v. Wilder, 3 Sumner, 308 

* Abbott, p. 608. 
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in jeopardy. The decision in Leavenworth v. Delafield, as 
it respects both ship and freight, should be understood with 
reference to the peculiar circumstances before the court, 
namely, that no disaster had occurred to injure the vessel or 
cargo. 

>5i 338. There are certain articles exempt from contribu- 
tion from policy. Thus, the mariners' wages do not contri- 
bute, except in the single case of the ransom of the ship.* 
They are made contributory in this instance to encourage 
resistance. In all other cases they are exempt, lest, says 
Emerigon, the apprehension of loss should restrain them 
from executing the necessary measures of safety.^ 

"^ 339. The place at which the average is to. be adjusted 
is the port of destination. If there is no specieil agreement to 
the contrary, such adjustment. binds all parties. The weight 
of authority, both in England and this country is, that the 
items included, and the sums apportioned and paid according! 
to the law of a foreign country, as a general average, in an 
adjustment made, there (and a fortiori, if enforced by the 
public tribunals there,) are quoad the items and the rule of 
apportionment, conclusive upon, and payable by, the under- 
writers here, as a general average, although not apportioned 
in the same manner, and not deemed items of general average 
by our.law.3 But a foreign, adjustment founded in mistake, 
and assuming a case of general average, where none exists, 
is not binding.'* In Thornton v. United States Insurance 



1 Ordinance de Marine, § 29, art. xx. 

2 Tome i. p. 602. 

3 Peters v. Warren Insurance Co. I Story, 471; Simonds v. White, 
3 B. & C. 805 ; Strong v. Firemen's Insurance Company, 20 Pick. 411 ; 
Strong V. New York Firemen's Ins. Co. II Johns. 323; Depau «. Ocean 
Insurance Co. 5 Cowen, 63 ; Clark v. Union Irtsurance Co. 7 Mass. 365. 

* Lennox v. United Ins. Co. 3 Johns. Cases, 178; 3 Kent, 243. The 
question in Lennox ». The United Insurance Co. was whether the plaintiff 
should recover a partial loss only, or the amount paid on the adjustment of a 
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to ascertain the contributory value of the freight by deduct- 
ing one third of the gross amount. The rule was, doubtless, 
originally arbitrary, but founded upon a general average esti- 
mate of the usual deductions of wages and expenses from 
the freight, in ordinary voyages. The object was to relieve 
each particular case from the embarrassment of miscalcu- 
lations and questions about small items, which could not 
always be fixed by evidence absolutely exact. It has the 
benefit of certainty and universality in its application, and 
this consideration outweighs any slight deviation from prin- 
ciple, which may possibly be involved in it. It as often 
works in favor of one party as the other. If such a practice, 
existing for a long time by the acquiescence of the whole 
commercial community, were now for the first time in ques- 
tion, I should not hesitate to adopt it as reasonable. But it 
has long been acted upon by the profession, and has received 
general sanction in our courts. It cannot now be departed 
from without removing landmarks. 

<5> 337. In Leavenworth v. Delafield, which was the case 
of a vessel captured and carried in for adjudication, but after- 
wards liberated and performing her voyage, it was held, that 
in the adjustment of the average, the freight should be 
valued at one half the gross sum agreed to be paid.^ The 
injustice, said Livingston, J., in delivering the judgment of 
the court, of making the ship and freight contribute for their 
full value, has already been stated. The first will be injured 
by the voyage, and oftentimes the whole freight received 
will not be equal to the expenses and disbursements to which 
the owner has been exposed. After the best reflection I 
have been able to bestow on the subject, I am for valuing 
the freight at one half the gross sum agreed to be paid. This 
rule may be deemed arbitrary; so will any that can be 
devised, and yet, perhaps it will come as near as any other 
in producing a contribution in proportion to the real interest 



1 1 Caines, R. 573, 578. 
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found no case, where the party to whom the contribution 
has been made has been restricted, in his claim upon his 
underwriters, to the sum apportioned as his share of the loss, 
by the foreign adjustment, when that sum fell short of a 
complete indemnity, according to the law of the place where 
the contract of assurance was entered into. If the foreign 
adjustment includes, as general average, what constitutes 
only a partial loss or particular average, according to the 
authorities, the adjustment is not binding upon the under- 
writers, either because the loss was not covered by the 
policy, or not coming within the term general average, is not 
therefore to be adjusted abroad, and we do not perceive any 
good reason against applying a similar rule in favor of the 
insured, in cases where, by the foreign adjustment, losses are 
excluded, which by the law of the place where the contract 
was made, are considered as falling within general average. 
.... We cannot admit that the contract is to be construed 
by foreign law or foreign usage, or that we are to resort to 
either to ascertain what losses are covered by it, or what is 
to be included in each description of loss.^ 

4> 340. The ship contributes in general average according 
to her value at the port of destination; but if she be lost 
under circumstances entitling her to contribution, her value 
is to be estimated according to the price she would have 
borne at the place whence the voyage commenced, deducting 
therefrom a reasonable sum for the expenses of carrying her 
there, and for any deterioration she may have suffered by 
wear and tear, up to the time the loss accrued.^ In cases of 
jettison, on the contrary, the goods must be valued at the 
price they would have been worth at the port of delivery. 
" The person," says Chancellor Kent, " whose loss has pro- 
cured the safe arrival of the ship and cargo, should be placed 
on equal ground with those persons whose goods had safely 



1 Vide pieceding note. 

2 Gray v. Wain, 2 Sergeant & Rawle, 229 ; 3 Kent's Com. 242. 
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Company ,1 it was heldy. that in an action on a policy of in- 
surance, by the owner of a ship against the underwriters, 
the adjustment of a general average loss is not conclusive 
on the owner, but he may show that items of loss were 
omitted in such adjustment, which, by the laws of this coun- 
try, where the contract is entered into, should have been 
included. As between the parties, said the court, a foreign 
adjustment is conclusive. The party contributing can re^ 
cover nothing back, the party to whom the contribution is 
made can recover nothing further, and he who has been com- 
pelled actually to contribute, on the basis of the foreign 
adjustment, can recover of his insurer the amount thus con- 
tributed, and nothing more. To this extent, we admit the 
conclusive character of aforeiga adjustment, but have been 
unable to find adjudged cases to carry us further. We have 



general average at Lisbon, and it was decided that he should recover a par- 
tial loss only, on the ground that, according to our law, the staves on the 
deck of the vessel, thrown overboard in a storm to lighten her, could not be 
brought into a general average. What would have been the effect of this 
adjustment, if the jettison had, according to the laws of this country, formed 
a proper item in making it up, is left undetermined. Vide Strong v. Fire- 
men's Insurance Co. 11 Johns. 332. The decision in Lenox v. The United 
Insurance Co. is not altogether satisfactory, and it was said by Jones, J., in 
the case of Lewis v. Williams, 1 Hall, 430, that the principle it established 
was untenable. The reasoning of the court went upon the ground that the 
rights of parties who have entered into a contract of insurance at the home 
port, must be interpreted according to the lex loci contractus. . And, there- 
fore, that the loss in this case, being only partial by the law of the State 
where the contract was made, the parties were not bound by a foreign 
adjustment, which considered it a general average. The parties, said the 
court, must be held to have had in view the law of the State where the con- 
tract was made. Without considering the question whether this was not a 
case for the application of the rule, that a contract, as to its validity, nature, 
obligation, and interpretation, must be 'governed by the law of the place of 
performance, it would seem that the court proceeded on an erroneous princi- 
ple, for when, in the route of a voyage, the loss is occasioned by the perils 
insured against, which is made a general average, and settled, as it must be, 
in the foreign port, (for the master can compel the adjustment,) the insured 
has a right to call on the insurer to reimburse what he has thus been obliged 
to pay. 
1 3 Fairfield, 150. 
UAR, 24 



280 MABITIME LAW. [CH. VHI. 

and the owner of the cargo.^ The equity of the principle 
adopted in the case of Tudor v. Macomher would seem to 
be apparent. The description of cargo sacrificed may have 
risen in price since the purchase, and the invoice may, there- 
fore, be a wholly incorrect standard of its present value. 
The actual cost of replacing it is the proper criterion of its 
worth. 

<§> 342. When the vessel, from such misfortune as entitles 
to contribution, is compelled to return to the lading port, 
the rule in England is to make the goods contributory^ 
according to the invoice price ; for the price of sale is 
unknown.^ In that case, the goods are saved, and contribute 
to the repair of the ship ; but in Tudor v. Macomber, the 
cargo was wholly sacrificed, and the ship was made contri- 
butory to the loss. The difi'erence of the circumstances in 
the two cases will suggest the reason of the rule adopted in 
the latter. In the Mutual Safety Insurance Company v. 
Cargo of Ship George,^ it was adjudged, that the cargo be 
valued, for the purpose of contribution, at the prices stated 
in the invoice and bills of lading, or either, if both could 
not be produced, deducting therefrom salvage and other 
necessary charges incurred in consequence of the wreck of 
the ship. In this case, the ship was stranded and unable to 
return to the port of departure, or to adopt an intermediate 
port. She was wholly lost, the hulk selling but for a trifle, 
whilst the greater part of the cargo was saved. 

"§) 344. The reason of the rule estimating the value of the 
ship and cargo by a different standard, the one by the value 
at the port of departure, and the other at the port of dis- 
charge, are most satisfactorily stated by Chief Justice Tilgh- 
man, in Gray v. Wain.* In case of a jettison, he observes, 



1 Tudor V. Macomber, U Pick. 34. 

2 Abbott on Shipping, 607. 

3 New Yoric Adm. 8 Law Rep. 361. 

4 2 S. & R. 229. 
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arrived, and that can only be by considering his goods to have 
also arrived.^ 

^ 341. If the voyage be broken up, and the vessel returns 
home, in the adjustment of the general' average, the actual 
cost of replacing the goods sacrificed, if they can be replaced, 
if not, the invoice price, including shipping charges and pre- 
mium of insurance, is the standard by which to estimate their 
value.^ Thus, a vessel loaded with ice, shipped at Boston 
for Charleston, while on the voyage met with a disaster on 
the south side of Gape Cod, when she had performed about 
one eighth part of her voyage. In consequence of the dis- 
aster, it became necessary to throw overboard the cargo of 
ice, and the voyage was broken up. The question arose as 
to the value at which it should be contributed for in general 
average, whether at the value in Boston, which was the 
expense of cutting, storing, and transporting to the vessel 
and shipping, Or at the port of distress, where it could not 
have been sold, and was in fact of little or no value, or at 
Charleston, where, if it had arrived safely, it would have 
been of much greater value. It was held that the value of 
the cargo must be contributed for at the port of departure, and 
not according to the value at the port of distress, where it 
could not be sold, and probably had no value at all. Where, 
said Mr. Justice Putnam, giving the opinion of the court, the 
voyage is broken up near the port of departure, and the 
vessel has not adopted an intermediate port of destination, 
but has returned home, and the freight has not been saved 
by the jettison, the contribution to the general average 
should be between the ship and cargo upon the assumed 
value of the cargo at the port of departure.^ If there is no 
invoice in a case of this nature, then the value stated in the 
bill of lading is conclusive between the owner of the ship 



1 Gray v. Wain, 2 S. & R. 229 ; 3 Kent's Com. 242. 

2 Tudor V. Macomber, 14 Pick. 34. 

3 Id. ; 2 Phillips on Insurance, 245. 
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the part of the libellants, (the valuation in the policy not 
being taken,) subject to such deduction for wear and tear up 
to the time of her loss as on the part of the claimants should 
be found to be reasonable, and also deducting all sums 
received by the libellants, on sale of said ship, or any part of 
her tackle or apparel after the stranding. Here the arbitrary 
rule of deducting one fifth from the value of the ship at the 
commencement of the voyage, for supposed deterioration, 
was discarded. The libellants were required to ascertain by 
proof the actual tear and wear of the vessel up to the time 
of her loss. Where the actual deterioration is susceptible 
of proof, there certainly can be no good reason for adhering 
to an arbitrary rule of estimation, which may work positive 
injustice. In Bell v. Smith,^ it appeared that the vessel was 
so much deteriorated by the perils of the sea as to render a 
sale abroad necessary. It was held, that the sale determined 
the real value of the vessel, and that the owner was charge- 
able only on the amount for which she sold. 

<§i 345. In adjusting averages, the rule of deducting one 
third from the price of the new articles, such as masts, cables, 
and sails, to replace the old, is settled and universal. The 
usage is established, and in its practical operation must be 
sometimes favorable to one side, and sometimes to the other.^ 
The reason of this rule is obvious. The new articles will, 
in most instances, be of greater value than the articles 
lost. 

<§> 346. In the case of Simonds v. White,^ it was said that 
all nations were agreed upon the point, that the master is 
not compellable to part with the possession of goods, until 
the sum contributable in respect of them, be either paid or 



1 2 Johns. R. 98. 

a Nickels v. Marine Fire and Marine Insurance Co. 1 1 Mass. 253 ; 
Dunham v. Com. Ins. Co. 11 Johns. Rep. 315. 
3 Barn. & Cress. 805, 811. 
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the rule is now fixed, that the goods thrown overboard, shall 
be valued at the price they would have been worth at the 
port of delivery. This is a just estimate, because it puts the 
owners of the lost goods upon the same footing with the 
owners of those which were saved, and it has the advantage 
of being easily reduced to practice, the price actually brought 
by the goods saved at the port of delivery, serving as a 
standard for those which were lost. But the case is differ- 
ent when contribution is, to be made for a lost ship. We 
have no such Standard there, by which the value can be 
regulated. The goods are intended to be sold at the port of 
destination ; and, being selected for that market, may be sup- 
posed in general to fetch a good price there. Not so the ship, 
which in many cases delivers her cargo and returns to the 
place where the voyage originated, her owners having had 
no intention to sell her at the port of delivery, which they 
may have known tq be no market for ships. It would seem, 
therefore, more just to value the ship according to the price 
she would have borne at the place where the voyage com- 
menced, deducting the expense of carrying her there. 

■^i 344. The rule of adjustment acted upon in Leavenworth 
V. Delafield and in Gray v. Wain, was an arbitrary one. The 
value of the ship at the port of departure was ascertained by 
deducting one fifth from her value at the time of commenc- 
ing the voyage for supposed deterioration. This rule was 
deemed in those cases more equitable, more certain, and 
less liable to accidental fluctuation, than the valuation at 
the port of necessity. In Mutual Safety Insurance Company 
V. Cargo of Ship George,^ which was the case of a ship 
wholly lost by stranding, the hulk selling but for a trifle, it 
was decreed, that for the purpose of contribution the ship 
should be estimated at her value at her port of departure, 
when the voyage commenced, such value to be proved on 



1 8 Law Rep. 361. 
24* 
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<|> 347. In our law, salvage charges are deemed a general 
average when incurred for the benefit of all concerned.^ In 



must say, that I am not prepared to declare, that the ordinary lien for freight 
does not attach, in such a case, upon the very footing of the terms of the 
contract in the same manner as it would upon a shipment by a private per- 
son. But on this I give no opinion, for it is not the case in judgment. The 
present case is not one arising under contract, but by operation of lavir, and, 
if I may so say, in. inviium. It is a case of general average, vrhere, as in 
a case of salvage, the right of the party arises from sacrifices made for the 
common benefit, or labor and services performed for the common safety. 
Under such circumstances, the general maritime \aw enforces a contribution 
independent of any notion of contract, upon the ground of justice and 
equity, according to the maxim, qui sentit commodum, sentire debet el onus. 
And it gives a lien in rem fur the contribution, not as the only remedy, but 
as, in many cases, the best remedy, and in some cases the only remedy ; as, 
for example, where the owner of the goods is unknown. Indeed, it may be 
asserted with entire confidence, that in a great variety of cases, without 
such a lien, the ship-owner would be without any adequate redress, and 
would encounter most perilous responsibility. The case of Scaife v. Tobin, 
3 Barn. & Adol. R. 523, already cited, has sufficiently established this ; for 
in that case, it was held, that against a consignee of goods, not being the 
owner, no remedy for contribution in personam would lie, notwithstanding his 
receipt of the goods, and that against him the only remedy was the detention 
of the goods for the contribution, unless upon a special contract. It is said, 
that, in cases where the United States are a party, no re^dy by suit lies 
against them for the contribution, and hence, the conclusion is deduced, that 
there can be no remedy in rem. Now, I confess that I should reason alto- 
gether from the same premises to the opposite conclusion. The very cir- 
cumstance, that no suit would lie against the United States in its sovereign 
capacity, would seem to furnish the strongest ground why the remedy in 
ran should be held to exist. And I do not well see how otherwise it would 
be practicable at all, or if practicable, how, without extreme peril to the 
ship-owner, any private ascertainment or settlement of the general average 
could be made at all. The United States would not be bound by any such 
ascertainment or settlement of the average. They might deny the correct- 
ness of the valuation and apportionment. There would be no remedy to 
compel a submission to the authority of any tribunal of justice ; and whether 
the ship-owner should ever receive any compensation or not, and what com- 
pensation, would depend upon the good will of Congress after, what is a 
most lamentable defect in the existing state of things, a protracted appeal, 
and after many years duration of unsuccessful and urgent solicitations to 
that body. And yet the contribution of every other shipper may be, and, 
indeed, must be materially dependent upon what is properly due and payable 
by the United States. 

I Peters v. Warren Insurance Co. 1 Story, 471. 
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secured to hjs satisfaction. The master and owners have a 
lien on the goods, and it is the master's duty to detain the 
cargo, until the contribution towards the average is either 
paid or secured.^ The lien attaches to the goods belonging 
to a sovereign power, as well as to those of individuals.^ 



1 Strong V. Firem. Ins. Co. 11 Johns. 324 ; The United States v. James 
Wilder, 3 Sumner, 308. 

2 The United States v. Wilder, 3 Sumner, 308. In this case, the question 
whether the same lien exists in regard to goods belonging to the United 
States, as against the goods of individuals, was very fully discussed. " No 
exception," said Mr. Justice Story, " has ever been made in regard to the 
United States ; nor has any authority been produced to show, that it consti- 
tutes a known prerogative of any other government or sovereignty. I have 
examined the treatises upon the prerogatives of the crown of England, and I 
do not find there, or in any of the great abridgments of the law, under 
the title, prerogative, any such exception recognized, or even alluded to, 
The argument rests the objection upon the ground of public inconvenience, 
if it should be held, that whenever a lien exists against a private person, it 
is to be held, that the like lien attaches against the United States. And it 
is said, that in cases of contract for labor and services, or repairs, or supplies, 
with the United States, no lien can be presumed to exist ; but that the only 
remedy is an appeal, not to law, but to the justice of the government. 
There may, for aught I know, be a just foundation for a distinction as to 
liens, between Ae case of the government and that of a mere private person, 
in many cases Tif contract. It may, perhaps, be justly inferred, in many 
cases, from the nature of certain contracts and employments and services for 
the government, that no lien attaches thereto. Thus, for example, it may 
be true that no lien exists for repairs of a public ship, or for materials fur- 
nished therefor, or for wages due to the crew thereof, or for work and labor 
performed upon the arms, artillery, camp equipage, and other warlike equip-, 
ments of the government. In such cases, the nature and use of the articles, 
as the means of military and naval operations, may repel any notion of any 
lien whatever, grounded upon the obvious intention of the parties. Many other 
oases of a like nature might be stated, in which the inference against a lien 
might be equally cogent. . . . . But that in all cases of contract made by 
the United States, a like exemption exists, from the ordinary lien attached 
thereto by the maritime law, is more than I know or am prepared to admit. 
On the contrary, it seems to me, that the nature of the contract itself may 
sometimes furnish a suitable foundation on which to rest the presumption of a 
lien. Take the case of a shipment of goods, like the present, by the United 
States, on board of a coasting vessel for transportation from one place to 
another, under the terms of the common bill of lading, by which the goods 
are deliverable to the consignee or his assigns, he or they paying freight ; I 
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recover from the underwriter the totality of his loss, and to 
devolve upon him the execution of the claim for contribu- 
tion against the other interests. The loss arising from a 
peril within the policy, the insured has a right to look for his 
indemnity from the person who has engaged to indemnify 
him from the peril.i This doctrine was recognized and 
adopted in the case of Potter v. Providence Washington 
Insurance Company .2 There it appeared that the ship Jeffer- 
son, on a voyage from Providence to New Orleans, with a 
cargo on board belonging to the plaintiff, who was also owner 
of the ship, encountered a severe hurriceme, during which 
the masts and rigging were voluntarily cut away by the 
master to avoid foundering, and the ship was so much 
wrecked and injured that she was obliged to put into New 
York for repairs, where, on a survey, it was found that she 
was injured more than her whole value, and accordingly was 
abandoned to the underwriters. The insured now claimed for 
a total loss of the vessel. The only questions made at the 
trial were, first, whether the cutting away the masts and 
rigging was a general average or not, to be borne by ship 
and cargo, for no freight was earned. Secondly, if so, 
whether the defendants had a right to deduct from the 
plaintiff's demand, the amount which was due from him as 
owner of the cargo, or whether he was entitled to recover 
the total loss and leave the defendants to their remedy 
against the underwriters on the cargo for the general ave- 
rage. With reference to the first point it was held, that 
the loss sustained from cutting away the masts and rigging 
was a contributory loss, to be borne by all the property at 
hazard. Upon the second point, it was said by the court, 
that if the ship and cargo were owned by different persons, 
(it will be observed that they were owned by the same 



' Maggralh v. Church, 1 Caines, 196 ; Potter v. ProTidence Washington 
Ins. Co. 4 Mason, 298; 1 Johns. Rep. 412; Watson v. Mar. Ins. Co. 
7 Johns. Rep. 57. 

2 4 Mason, 298. 
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the case of Peters v. Warren Insurance Company,^ it was 
said that salvage is properly a charge apportionable upon all 
the interests and property at risk in the voyage, which derive 
any benefit therefrom. But, although it is often in the nature 
of a general average, it is far from being universally true, 
that in the sense of our law all salvage charges are to be 
deemed a general average. On the contrary, these charges 
are sometimes a simple average or partial loss. We must, 
therefore, look to the particular circumstances of the case to 
ascertain whether it be the one or the other. So expenses 
incurred in capture are sometimes a general average and 
sometimes not. Thus, if the expenses are incurred for the 
benefit of all concerned, they are general average. But if 
there should be a capture of a neutral ship, solely on account 
of the cargo, which is owned by difi'erent persons who are 
shippers, if no proceedings are had against the ship, but are 
against the cargo only, the expenses occasioned thereby will 
be apportioned upon the owners of the cargo, and are but a 
partial loss thereof and not a general average. 

■§ 348. Where the same person is owner of the ship and 
cargo, and therefore ultimately of the freight, and he eff'ects 
an insurance upon one or all of these interests, and a jettison 
or any other sacrifice be made for the common benefit of 
all concerned in the voyage, the underwriters on ship, cargo, 
and freight, or on either, as the case may be, must contribute 
as for a general average. The underwriters are pro tanto 
benefited by the sacrifice, and they are in a just sense bound 
to contribute towards it.^ Where the interests in a marine 
adventure are difi'erent, that is, where the ship and cargo are 
owned by two or more persons, and one of those interests 
being insured is injured or sacrificed under circumstances 
giving a claim for contribution, the insured is entitled to 



1 Peters v. Warren Ins. Co. 1 Story, 471. 

2 Potter V. Ocean Insurance Co. 3 Sumner, 27, per Story, J. 
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CHAPTER IX. 

OF THE LAW BBLATIVB TO THE COLLISION OF SHIPS. 

"5i 349. The deplorable frequency of marine disasters, in- 
volving an appalling loss of life and property, is a subject, 
demanding very severe scrutiny. The causes of these catas- 
trophes should be explored, and effective means employed to 
preve,nt their occurrence, Unquestionably a primary cause 
of shipwreck is the collision of vessels at sea. The Eng-s 
lish " Shipping Gazette," within a recent period, reported 
during the three first months of one year,^ one hundred and;, 
ninety-two vessels sunk or injured from this cause. Coul^ 
an accurate statement be framed of the number of lives lost 
and the amount of property destroyed in any one year from: 
collision of American ships and steamers on the ocean, 
and on our lakes and rivers, it would furnish an awful but 
truthful description of this formidable danger. The seamen 
of our mercantile marine possess great daring, an adventu- 
rous spirit, and are prone to incur risks to accomplish an 
object.^ This is the explication of their wonderful achieve- 



1 1844. 

2 The reader may recollect Mr. Burke's description of the adventurous 
and dating spirit of American seamen. " And pray, sir, what in the world is 
equal to it? Pass by the other parts, and look at the manner in which the 
people of New England have, of late, carried on the whale fishery. While 
we are following them among the tumbling mountains of ice, and behold 
them penetrating into the deepest frozen recesses of Hudson's Bay and 
Davis's Straits, while we are looking for them beneath the arctic circle, we 
hear that they have pierced into the opposite region of polar cold, that they 
are at the antipodes, and engaged under the frozen serpent of the south. 
Falkland island, which seemed too remote and too romantic an object for the 
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person,) then the ship-owner would be entitled to recover 
the whole amount of the loss, without first siseking to 
recover against the owners of the cargo their contributory 
share, and the underwriters would be left to recover their 
recompense over. The ship-owner, in such a case, is enti- 
tled to receive his full loss, by a peril insured against, 
without troubling himself with any remedies over against 
third persons. In this respect, the doctrine in Maggrath v. 
Church,^ and the other cases in New York which succeeded 
it,2 was followed in preference to that of Lapsley v. United 
States Insurance Company .^ But in this case, the different 
interests were owned by the same person, and it was said by 
the court, that a different rule might well apply. Here, the 
same hand that loses pays. As between this person and 
the underwriters on the ship, his real loss is only the- con- 
tributory share of the ship to the loss. The other losses are 
borne by him as owner of freight and cargo, for which he is 
directly liable. If he actually repairs the loss, the expenses 
paid must be deemed expenses paid as well in his character 
of owner of the cargo as of the ship. To declare that he 
would, in such a case, be entitled to recover the whole ex- 
penses against the underwriters, would be to decide, that he 
might recover a sum which he was bound to pay on his own 
account — to recover that which he was immediately to pay 
back to the underwriters. The law does not justify such a 
doctrine.'' 



1 1 Caines, Rep. 196. 

2 1 Johns. 412 ; 7 Id. 57. 

3 4 Binn. 502. 

* See Jumel v. Mar. Ins. Co. 7 JbTins. 413 ; Williams v. The London Ass. 
Co. 1 M. & S. 321. 
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hear that they have pierced into the opposite region of polar cold, that they 
are at the antipodes, and engaged under the frozen serpent of the south. 
Falkland island, which seemed too remote and too romantic an object for the 
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nients, and partially of their terrible calamities. But the 
chief causes of collision are to be found in negligence, or in 
ignorance of, or inattention to the rules of law, which are but 
a repetition of the rules of the sea. We propose to consider 
in the following chapter the principles recognized in our 
courts upon this subject, and which* constitute the standard 
by which ,tQ determine the responsibility of the colliding 
vessels. 

i§i 350. It is the duty of the master of a ship to use vigi- 
lance and care to prevent collision, whether at sea, at anchor, 
or in port. If it occurs from his negligence, fault, or mis- 
conduct, he is answerable to his owners, and both to the 
suifering ship to the entire extent of her injury.^ The 
liability of the owner for the acts of the master within the 



grasp of national ambition, is but a stage and a resting-place in the progress 
of their victorious industry ; nor is the eq^uinoctial heat more discouraging 
to them tha,n the accumulated winteir of both the poles. We know that 
whilst some of them draw the line and strike the harpoon on the coast of 
Africa, others run the longitude, and pursue their gigantic game along the 
coast of Brazil. No sea, biit what is vexed by their fisheries. No climate, that 
is not a witness to their toils. Neither the perseverance of Holland, nor the 
activity of France, nqr the dexterous and firm sagacity of English enter- 
prise, ever carried this most perilous mode of hardy industry to the extent 
to which it has been pushed by this recent people, a people who are still, as 
it were, but in the gristle, and not hardened into the bone of manhood." 
Speech on Conciliation with America. 

1 Abbott on Shipping, p. 300. If he ancient maritime law exacted a/ull 
compensation out of all the property of the owners of the guilty ship, upon 
the common principle applying to persons undertaking the conveyance of 
goods, that they were answerable for the conduct of the persons whom they 
employed, and of whom the other parties, who suffered damage, knew 
nothing, and over whom they had no control. To this rule, England for a 
long time conformed, but Holland, ha,ving, for the" protection of its own navi- 
gation, limited the remedy to the value of the ship, freight, apparel, and 
furniture, England has recently followed the example, and established by 
statute a like limitation. Statute 53 Geo. 3,,ch. 159 ; The Dundee, 1 Hagg. 
Adm. 109 ; Stpry on Bailments, p. 382. In America, no positive enactment 
has been made, and, therefore, the responsibility of the vessel and its ov^ners 
stands upon the general maritime law. Story on Bailments, 382. 
MAE. 25 
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scope of his employment, is a principle of universal obliga- 
tion. It is consistent with reason and natural justice that a 
man should be responsible for the skill, diligence, and 
honesty of the agent whom he employs in the transaction of 
his business, and whom he holds out to the world as worthy 
of confidence. The principal may, in effect, be said to 
contract with those with whom he deals for the existence 
of these qualities in his agent, and for this reason, that 
unless the principals were so responsible, the business of the 
world could not go on, for those ' who dealt withi an agent 
would have no remedy if they were deceived, and all just 
confidence in the ordinary course of trade would be de- 
stroyed.^ But a wanton trespass is not an act within the 
scope of the master's employment, and the owners are not 
answerable for it. Where there is neither previous authoricg 
nor subsequent adoption of an act of illegal violence of a 
servant, the master is not liable for his tortious conduct. For 
to make principals responsible for the wilful and malicipu^ 
aggressions of their agents would be not only to make them 
responsible for acts done out of the scope of their employ-| 
ment, but would expose the principals to such risks as woul^ 
impede the despatch of business and impose upon them too 
serious a responsibility. Fraud may be incidental to the 
employment of an agent, but force never can be.^ 



I The Druid, 6 Jurist, 144. 

^bid. In the case of The Richmond Turnpike Co. v. Vanderbilt, 1 Hill's 
R. 343, it was held that the owner of a steamboat is not responsible in an 
action in the case for the wilful misconduct of the master in running her 
against and injuring another boat. The same doctrine was previously de- 
clared by the same court, in the case of Wright v. Wilcox, 19 Wend. 343.- 
Cowen, J., in giving the opinion of the court, said, " All the cases agree 
that a master is not liable for the wilful mischief of his servant, though he 
be at the time in other respects engaged in the service of the former." And 
the ground upon which the decisions proceed is, that when the servant com- 
mits a wilful trespass, it is a departure from the master's business, and an 
independent act, not connected with it. In the case of M'Manus d. 
Criokett, 1 East, 106, where the servant, while driving a chariot on the road, 
as authorised by his master, wilfully drove against the plaintiff's chaise, 
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§ 351. When collision occurs, and no fault is imputable to 
either party, where the misfortune arose from circumstances 
neither could control, from vis major, from storm and waves, 
then each party must bear his own loss. This rule is derived 
from the Roman law, and the English and American courts 
conform to it.^ It is repugnant, however, to the law of most 
maritime states, which divides the loss between the colliding 
vessels. The Danish and Prussian codes determine, that when 
two ships, under sail, without the fault of either party, by 
day or at night, run foul, the damages arising are to be 
divided between the parties. The Swedish code subjoins, 



Lord Kenyon said, that the act being wilful, the chariot might be considered 
for that purpose in the possession of the servant, as his special property, and 
not the master's. " When a servant quits sight of the object for which he is 
employed," he observes, "and without having in view his master's orders, 
pursues that which his own malice suggests, he no longer acts in pursuance 
of the authority given him." See also Bowoher v. Noidstrom, 1 Taunt, 
568. 

In the case of Lyons v. Martin, 3 Nev. & Perry, 509, it was said by 
Patteson, J., that the legal distinction was this: "that for a lawful act 
negligently done, the master was liable, but not for an act altogether 
unlawful." 

In the case of Ralston v. State Rights, 2 Gilpin's R. there was evidence 
in some sort, tracing the wrongful act of the master of the steamboat to the 
owner; but the late Judge Hopkinson, before whom the cause was tried, 
would seem to agree with Mr. Reeve, in his work on Dom. Rel. 357, 358, 
who argues that when the servant commits a wilful trespass, as one of two 
innocent persons must suffer, it should be the one who put it in the power of 
the servant to do the injury, and that the reason is as strong that the master 
should run the risk of his servant's unruly passions as his want of care. 

It was said by Dr. Lushington, in the case of the Druid, 6 Jurist, 443, 
that, it should seem that in a case of general malice the owners would be 
responsible, in a case of particular malice they would not. Take the case of a 
steamer, going through a very crowded roadstead in a dark night, occasion- 
ing a collision, and destroying a ship and crew. In this case the owners 
would be liable for the recklessness of their servant, though the master 
would be indictable. Vide Dusar v. Murgatroyd, 1 Wash. C. C. R. 13 ; 
Stone V. Ketland, 1 Id. 142. 

1 Dig. 9, 3, 29. The Woodrop Sims, 2 Dods. Adm. R. 83 ; Reeves v. 
The Ship Constitution, 1 Gilpin, 579 ; Story on Bailments, p. 383 ; 3 Kent, 
184. 
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that the damage of both ships, their cargoes and freight, shall 
be equally divided. The law of Holland apportions the 
damages between the two ships, if it was done reciprocally. 
The Russian law conforms to the civil, and lets the loss fall 
where it lights.^ 

<§> 352. If the collision was occasioned by the fault of both 
parties, the cost of damage is to be divided equally between 
them.2 It was said, in the case of Ralston v. State Rights,^ 
that this rule is applicable only where both parties are in 
fault at the time and in the acts which produced the colli- 
sion, and where the faults are not egregiously unequal. This 
may be a "just and proper qualification of the general rule, 
but it is certain that, the maritime law makes no distinction 
in apportioning the loss from difierence in the value of the 
vessels, or the value of their cargoes, or the degree of their 
fault.4 

■J. 353. It might be extremely difficult, said Lord GiflFord, 



1 Jacobsen's Sea Laws, p. 323. The oldinancea of Wisbury, and the 
Hanse Towns, speak a common language upon this point. By the 50th 
article of the former, it is declared, that "if two ships strike against one 
another, and receive damage, the loss shall be borne equally between them, 
unless the men aboard one of them did it oh purpose, in -which case that 
ship shall pay all the damage." The 70th article contemplates the case of a 
ship under sail doing damage to another ship undesignedly, without being 
able to help it. In that case the loss is borne by both ships in equal propor- 
tion. The 67th article refers to the case of two ships striking together, and 
one of them perishing by the blow. Here, for what reason does not appear, 
but doubtless on account of the extraordinary loss, a di£ferent rule of appor- 
tionment is adopted. The damage is not paid equally, hut pro raid, accord- 
ing to the relative value of the ships and the merchandise lost. And such, 
it would seem by the 1st article of title 10th of the Hanseaticum Maritimum, 
was the rule of apportionment adopted by that code. 

s The Woodrop Sims, 3 Dods. Adm. R. 85 ; 2 Shavv's Scotch Appeal 
Cases ; Hay v. Le Neve, 1 Bell's Com. pp. 579-582; Story's Bailments, 
^609. 

3 2 Gilpin's R. 

* The cargo receives the benefit, and must share the burden of the contri- 
bution in these cases of collision. Hay v. Le Neve. 
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in the case of Hay v. Le Neve,^ to regulate the quantity of 
neglect on the one side and the other, and to apportion the 
damages by any other rule. This principle of apportionment 
" grows out of an arbitrary provision in the law of nations, 
from views of general expediency, not as dictated by natural 
justice, nor possibly quite consistent with it."^ However, 
in a case of this kind, where both vessels are to blame, a 
court of admiralty will order the vessel most to blame to 
pay all the costs. That was the decree in the case of Rogers 
V, Brig Rival.^ Upon the facts of this case, said Sprague, 
J., and the answers of the experts, it appears that both 
vessels were to blame. In such case, it is the settled doc- 
trine of the admiralty, that the whole damage should be 
equally divided between the two vessels. I think the Rival 
was most in fault, and that she ought, therefore, to bear all 
the costs. 

<5. 354. Those views of general expediency, upon which 
the rule we are now considering is founded, are thus satis- 
factorily stated by Valin : "No better means," he.says, "of 
making the masters of small vessels, which are liable to be 
injured by the slightest shock, attentive to avoid collision, 
than to keep the fear of paying for half the damages con- 
stantly before their eyes. And if it be said, that it would 
have been a shorter and more simple mode of adjustment to 
let each party bear the loss he had sustained, as arising from 
casus fortuitus, the answer is, that, then, the masters of 
large ships would have made light of, collision with those of 
smaller burden. Upon the whole, therefore, no rule is so 
just as that of equal apportionment." * 



1 See the addresses of Lords Gifford . and Stowell, in this case of Hay v. 
Le Neve, (2 Scotch Appeal Cases,) which was decided by the House of 
Lords in 18-34. 

8 De Vaux v. Salvador, 4 Adol. & Ellis, p. 420. Lord Denman. 

3 9- Law Rep. 28. 

4 Abbott on Shipping, p. 336., The question, as to the liability of 
underwriters, in these cases of equal apportionment of the loss arising from 

25* 



294 MARITIME LAW. [CH. IX. 

<5i 355. Where the degree of fault is ascertainable, and it 
appears absolutely that one party is more culpable than the 



collision, is an important one. It has been decided both in England and in 
this country. The decisions, however, are directly variant. The learned 
reader will require no apology, for our citing at length, the two cases. In 
De Vaux v. Salvador, 4 Add. & Ellis, 420 ; S. C. 6 N. & M. 713, which 
was assumpsit on two policies of insurance on the ship " La Valeur," it 
appeared at the trial before Lord Denman, C. J., that during the continuance 
of the risk under the second policy, the " La Vaieur," was lying at anchor 
near Calcutta, in the river Hoogly, and whilst there, was by the violence of 
the current, which broke her chain cable, thrown into collision with a steamer, 
called the " Forbes," which was lying at anchor near her. Both vessels 
sustained damage and were repaired. The repairs of the " La Valeur " 
cost 800 rupees. The repairs of the " Forbes " amounted to 2800 rupees ; 
and the owner of the "Forbes." Seized the " La Valeur," and demanded 
payment of those expenses from the captain. By agreement between the 
parties, this claim was referred to arbitration, and there being reasonable 
grounds upon the evidence for supposing that there had been some degree of 
negligence on each side, the arbitrators decided that the whole amount of 
the damage sustained by the two vessels should be borne in moieties by the 
respective owners, and, therefore, they ordered that the owners of the " La 
Valeur " should pay to the owners of the " Forbes " 1000 rupees. ThisJ; 
sum was accordingly paid ; so that each sustained loss to the extent of 1800 
rupees. The plaintiff therefore claimed for average loss generally under the 
second policy, the sum expended in repair of damage to the " La Valeur " 
ftom collision with the " Forbes," dnd for the sum paid (1000 rupees) to her 
owner. No question was made as to the liability of the underwriters for the 
direct injury to the " La Valeur " from the collision, that clearly arising 
from a peril of the sea. The real point was, whether they were liable for 
the amount of damage (1000 rupees) apportioned on the " La Valeur." 
Lord Denman held that they were not, and rejected this item of claim. Upon 
a' motion for a new trial, his opinion was supported by the Court of King's 
Bench. His lordship, in delivering the opinion of the court, after disposing 
of other questions in the case, proceeded to say : " The other point appears 
to be entirely new, which circumstance is not so strong an argument against 
it, as against the former claim, because the event is likely to have been of 
much less frequent occurrence. But if we look for the principle on which 
Fletcher v. Poole was decided, it must obviously be that well-known maxim 
of our law, in jure, non remota causa, sed proxima spectalur. " It were 
infinite {s&yS Badon) for the law to consider the causes of causes, and their 
impulsion one of another, therefore it contenteth itself with the immediate 
cause, and judgeth of acts by that, or without looking to any further 
degree." Such must be understood to be the mutual intention of the parties 
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Other, although both are to blame, an equitable apportion- 
ment of the damages according to the delinquency of the 



to such contracts. Then how stands the fact? The ship insured is driven 
against another by stress of weather. The injury she thus sustains is ad- 
mitted to be direct, and the insurers are liable for it. But the collision causes 
the ship insured to do some damage to the other vessel, and whenever this 
effect is produced, both vessels being in fault, a positive rule of the court of 
admiralty requires the damage sustained by both ships to be added together, 
and the! combined amount to be equally divided between the owners of the 
two. It turns out that the ship insured has done more damage than she has 
received, and is obliged to pay the owners of the other ship to some amount, 
under the rule of the court of admiralty. But this is neither a necessary 
nor a proximate effect of the perils of the sea. It grows out of an arbitrary 
provision in the law of nations, from views of general expediency, not as 
dictated by natural justice, nor (possibly) quite consistent with it, and can 
no more be charged on the underwriters than a penalty incurred for contra- 
vention of the revenue laws of any particular state, which may have been 
rendered inevitable by perils insured against." The point here decided has 
since arisen in this country, and received a directly opposite adjudication. In 
the case of Peters v. Warren Insurance Co. 3 Sumner, 389 ; S. C. 
14 Peters, S9, the question in judgment was precisely the same as in De 
Vaux t). Salvador, and arising from a similar state of facts. . The case went 
to the Supreme Court of the United States, on a certificate of division from 
the Circuit Court of United States for the district of Massachusetts. Story, 
J., delivered the opinion of the court. He said, " The rule causa proximo, 
non remota speclalur, is correct, when it is understood and applied in its 
true sense, and as such it has been repeatedly recognized in this covtrt. But 
the question, in all cases of this sort is, what, in a just sense, is the proxi- 
mate cause of the loss? The argument, in the present case, on the part of 
the defendants is, that the law of Hamburgh is the immediate or proximate 
cause of the loss now claimed, and the collision is but the remote cause. But 
surely this is an over-refinement, and savors more of metaphysical than of legal 
reasoning. If the argument were to be followed out, it might be said, with 
more exactness, that the decree of the court was the proximate cause and 

the law of Hamburg the remote cause of this loss In a just view of 

the matter, the collision was the Sole proximate cause of the loss, and the 
decree of the court did but astertain and fix the amount chargeable upon the 
Paragon, and attached thereto at the very moment of the collision. The con- 
tribution was a consequence of the collision, and not a cause. It was an 
incident inseparably connected, in contemplation of law, with the sinking of 
the galiot, and a damage immediate, direct, and positive from the collision." 
After considering the application of the maxim, causa proximo, non remota 
spectatur, the learned judge proceeded to notice the case of De Vaux v. Sal- 
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respective parties, would seem to be the more natural and 
obvious mode of adjustment. But the general rule, arbitrary 
as it is, and likely, in its application to many cases, to work 
positive injustice, is, nevertheless, founded on considerations 
that render its existence advantageous to the interests of 
navigation. And the power which a court of admiralty will 
exercise, of throwing upon the party most in fault the 
burden of the costs, will make the rule, in its application to 
particular cases, less onerous and unequal. 

■§> 356. By the common law, differing in this particular 
from the maritime law, where collision occurs from the fault 
of both parties, neither can recover.^ The mischief is the 
result of the combined neglect of both, and both are in statu 
quo. Such is the reasoning.^ This difference of adjudica- 
tion between the courts of common law and admiralty leads, 
observes Judge Conkling, to this remarkable result — that 
what is regarded in one court as an injury entitling the suf- 
ferer to redress, is, by another court of the same country, 
possessing a concurrent jurisdiction, held to furnish no title 
to reparation.^ 

§ 357. Where the collision is evidently the result of error, 



vador, and declared that " it was not siippoited by the analogies of the law, 
or by the principles generally applied to policies of insurance." Lord Den- 
man, after reading the decision in the case of Peters v. Warren Insurance 
Co., addressed the following letter to the Hon. Charles Sumner. "Your 
report of Judge Story's sentiments on our decision in De Vaux v. Salvador 
had not escaped my memory, and his now recorded judgment makes me regret 
that we did not grant a rule to show cause, that a full discussion of the point 
might have been had. If it should arise again, the case of Peters v. War- 
ren Insurance Co. will at least neutralize the effect of our decision, and ' 
induce any of our courts to consider the question as an open one." Story's 
Life of his Father, vol. ii. p. 360. 

1 Vanderplanki)., Miller, 1 M. & M. 169; Vennall «. Garner, 3 Tyr. 85; 
Broadwell v. Swigert, 7 B. Mon. 39 ; Rathburne v. Payne, 19 Wend. 499 ; 
Simpson v. Hand, 6 Whart. 311 ; 3 Kent, 231, 

2 3 Tyr. 85. 

3 U. S. Adm. chap, on Collision. 
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neglect, or want of precaution, which error, neglect, and 
want of precaution is not directly traceable to either party, 
but is inscrutable or left by the evidence in a state of un- 
certainty, then the rule of the maritime law is, that the loss 
must be apportioned between the parties in equal moieties.^ 
But here again the common law differs from the maritime, 
and leaves each party to bear his own loss. And it would 
seem, from the language of the Court, in the case of the 
Catherine of Dover,® that the rule is established in England, 
that in a case of inscrutable fault or blame, the loss must be 
sustained by the party on whom it has fallen. " The result 
of the evidence," said Sir Christopher Robinson, in summing 
up the facts to the masters of Trinity House, whom he had 
called to his assistance, " will be one of three alternatives ; 
either a conviction on your mind, that the loss was occa- 
sioned by accident, in which case it must be sustained by 
the party on whom it has fallen, or a state of reasonable 
doubt as to the preponderance of evidence, which will have 
nearly the same effect; or, third, a conviction that the party 
charged with being- the cause of the accident, is justly 
char^able with the loss of this vessel, according to the rules 
of navigation which ought to have governed them." Mr. 
Justice Story thinks it somewhat doubtful whether the 
second alternative, stated by the learned judge, Was intended 
to apply to a case where there was a collision by some fault, 
but whose was uncertain, or to a case where the question 
was, whether by accident or not. If his language, he says, 
was meant to apply to a case of inscrutable fault or blame, 
and that would seem to be the natural construction, then the 
rule in England would seem to be, not to apportion in a case 
of loss by inscrutable fault or blame. If it was meant to 
apply merely to the question of accident, then the question 



1 Dig. 9, 2, 29; 1 Bell's Com. 579-582; The Scioto, Daveis, 359.- 
In this latter case, the doctrine stated in the text, was affirmed by Judge 
Ware. 

2 2 Hagg. R. 145. 
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is still open to controversy in England. If the question is 
still open to controversey, there is great cogency in the rea- 
soning of Mr. Bell in favor of adopting the rule of appor- 
tioning the loss between the parties.^ Many learned jurists 
support the justice and equity of such a rule, and especially 
it has the strong aid of Pothier and Eraerigon.® 

<§. 358. We think it evident that the case of the Catherine 
of Dover, does determine that, in a case of collision, odca- 
sioned by inevitable accident, or in a case where there is a 
reasonable doubt as to which party is to blame, the loss must' 
be sustained . by the party on whom it has fallen.^ But the 
rule adopted in England does not necessarily determine the 
law for us, in the United States. . And accordingly we find 
that the courts of admiralty in this country adhere to the 
rule of the ancient maritime law. Judge Ware, in the case 
of The Scioto,* thus stated, what is, without question, the 
American maritime law, upon this subject. " When a colli- 
sion happens without fault in either party, or if there was 
fault, and it cannot be ascertained which vessel was in fault, 
or if both were in fault, then the damage and loss are divid- 
ed between them in equal shares." 

■§> 359. When the collision is the result of the fault, default, 
negligence, or any other misconduct of the suffering party, 
he must bear the loss of it.^ 



1 1 Bell's Com. 581. 

2 Story's Bailments, p. 384. 

3 See Pritchard's Adm. Dig. 156. 
* Daveis.R. 359. 

s The Woodrop Sims, 2 Dods. 83. In law, inevitable accident is that 
which a party charged with an offence, could not possible prevent by the 
exercise of ordinary care, caution, and maritime skill. It is not enough to 
show that the accident could not bo prevented by the party at the very mo- 
ment it occurred ; but the question is could previous measures have been 
adopted to render the occurrence of it less probable. The Virgil, 7 Jur. 
1173; 2 W.Rob. 305. 
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<5) 360. When the collision is in consequence of the mis- 
conduct of the ship which ran the other down, the innocent 
party is entitled to an entire compensation from the other.^ 
In a cause of damage for injury done to a vessel by collision, 
it must be made to appear that the misfortune arose from the 
fault of the respondent, and that there was no want of ordi- 
nary care on the part of the libellant to prevent it.® These 
two things must be proved, and the onus probandi rests upon 
the party who seeks to recover.^ It is an established principle, 
in cases of collision, that the fault of one vessel will not ex- 
cuse any want of care, diligence, or skill in another, so as to 
exempt her from sharing the loss and damage.* If it should 
appear that the respondent neglected an ordinary and proper 
measure of prevention, the burden of proof is then shifted, 
and it rests on him to show that the collision was not owing 
to his" neglect, but would equally have happened if he had 
performed his duty.^ Thus, the neglect of the master or 
owner of a steamboat, between sunset and sunrise, to carry 
oiie or more signal-lights, in the manner requiired by the Act 
of Congress, of July 7, 1838, throws on the owner the 
burden of proof, to show that collisions which may occur, 
under such circumstances, are not owing to such neglect.^ 

"§> 361. If a ship be at anchor with no sails set, and in a 
proper place for anchoring, and another ship under sail occa- 
sions darnage to her, the latter is liable. But if the place of 
anchorage be an improper place, as the thoroughfare pass of 
. a riverj the owners of the vessel which is injured, must abide 
the consequences of the misconduct or negligence, of the 
master.'' A vessel ought not to be moored and lie in the 



1 The Woodrop Sims, 2 Dods. 85. 

2 Bnlloch V. Steamboat Lamar, 8 Law Rep. 275. 

3 Ibid. Abbott on Ship. p. 311. 
* The Scioto, Daveis R. 359. 

5 8 Law Rep. 275; Waring v. Clark, 5 How. R. 441. 

6 Ibid. 

7 Strout V. Foster, 1 How. 90. 
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channel, or entrance to a port, except in a case of necessity, 
or, if anchored there from necessity, she ought not to remain 
longer than the necessity continues. If she does, and a 
collision takes place with a vessel entering the harbor, she 
will be considered in fault.^ 

•Ji 362. Where a ship is being towed at the stern of a steam- 
boat which is engaged in the trade of towing, the whole 
conduct and management is entirely under the control of the 
master and crew of the towing vessel. But the ship towed 
astern must use care and skill in steering, keeping watch, 
observing and obeying orders and signs, and if by neglect in 
these particulars, collision ensues, the master and crew and 
their owners must sustain the damage. But where the duties 
appertaining to the towed ship are performed, and collision 
ensues nevertheless, it is as directly attributable to the steam- 
boat, her officers, and crew, as if the steamboat herself had 
come into collision with the other vessel.^ When a vessel 
is lashed to the side of a steam tow-boat, being wholly 
governed by its movements, if collision ensues, the steam- 
boat is wholly responsible. The towed ship is but the pas-^j, 
sive instrument and means by which the damage is done.^ 

^ 363. It was held, in the case of The Ship Constitution,* 
that where a steamboat is hired for the purpose of towing a 
vessel, to which she is fastened, and both are under the direc- 
tion of a licensed pilot, the owner of the steamboat is not 
entitled to damages on account of injury arising from colli- 
sion, which was not caused by undue negligence of the 
pilot. The decision was put upon the ground that the case 
was one of bailment, and governed by the law of such a 
case. The owner of a thing let out to hire, it was said. 



^ The Soioto, Daveis, R. 359. 

2 Sproul V. Hemtningway, 14 Pick. R. 1. 

8 Ibid. 

* 1 Gilpin's R. 579. 
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must not suppose that he is to be indemnified for every in- 
jury it may sustain in the service it is put upon. The reward 
paid for it is presumed to include, not merely a compensation 
for the use of it to the hirer, but also for the ordinary wear of it, 
and the risk attending the employment, unless it be produced 
by an abuse of it, or by such negligence as brings responsibil- 
ity upon the hirer. The owner of a ship who lets her to hire, 
knows that she is to encounter the perils of the sea^ injuries 
from tempests, and various accidents and losses, that belong 
to the service in which he has hired her, and that must be 
borne by himself. In fixing his compensation he is pre- 
sumed to take the risks into consideration, and probably does 
so.i 



1 It is a question of no little importance, whether tow-boats, whose regu- 
lar and constant employment it is to tow boats for hire, are to be regarded as 
common-carriers, when the owner or master of the boat towed remains on 
board of her. In the case of Alexander v. Green, 3 Hill, 9, it was held that 
they were not. Bronson, J., in delivering the judgment of the court, said : 
" I do not think they are common-carriers. They do not receive the property 
into their custody, nor do they exercise any control over it other than such 
as results from the towing of the boats in which it is laden. They neither 
employ the master and hands of the boats towed, nor do they exercise any 
authority over them beyond that of occasionally requiring their aid in govern- 
ing the flotilla. The goods or other property remain in the care and 
charge of the master and hands of the boats towed. In case of loss by fire 
or robbery, without any actual default on the part of the defendants, it can 
hardly be pretended that they would be answerable ; and yet carriers must 
answer for such loss. If the case of Caton v. Rumney, 13 Wend. 387, does 
not go the whole length of deciding this question, we entertain no doubt that 
the circuit judge was right in ruling that the defendants are not common- 
carriers." Judge Story, in his work on Bailments, sect. 496, on the author- 
ity of this case, excludes tow-boats from the class of common-carriers. 
This view of the subject is concurred in by Lowrie, J., in Leech v. Steamboat 
Miner, a recent nisi prius casein Pennsylvania. " The owners of a tow-boat," 
he observed, " are not liable as common-carriers for the safety of the boats 
and their contents, which they undertake to tow. In the performance of the 
duty they are bound to exercise ordinary care and skill in directing their move- 
ments, and are liable if the accident arose from want of such care and skill." 
In the case of Reeves v. The Constitution, 1 Gilp. 579, it appeared that the 
steamboat William May, owned by the libellants, was engaged in trading 
between the port of Philadelphia and the port of Camden, in New Jersey, 
MAK. 26 
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<§, 364. It is the doctrine of some of the European states, 
Holland, for instance, that in the reparation of damages sus- 



and in towing vessels from foreign ports to the port of Philadelphia, and that 
whilst she was employed in towing the ship Constitution, to which she was 
fastened, up the river Delaware, (there was a licensed pilot on board of the ship, 
under whose directions both vessels were steered,) they came in contact with a 
schooner, sailing on the river, by reason of which the steamboat sustained 
considerable injury. The libellants claimed compensation and indemnity. It 
was contended, for the libellants, that the case was one of bailment. And 
so the court decided. " The counsel for the libellants have argued," said 
Hopkinson, J., " and I think rightly,' that it is a case of bailment, or hiring 
for a reward, and, of course, will be governed by the law of such a case." 
The grounds of the decision in this case, it will be seen, utterly negative the 
idea that the tow-boat was a common-carrier. In a recent admiralty cause, 
in the District Court of the United States, for the Eastern Kstrict of Penn- 
sylvania, Kane, J., expressed a very decided opinion in favor of holding a «•- 
steam tug to the rigid accountability of a common-carrier. " I confess," he 
observed, " that after reading that case over carefully, (the case of Alexan- 
der V. Green, 3 Hill, 9,) the reasoning of the court does not appear to ine 
conclusive, and that I am much more impressed by the argument of the 
counsel for the unsuccessful party. It has been suggested, that such steam 
tugs should perhaps hold a place between common-carriers and ordinary 
bailees for the carriage of goods ; not liable in general for loss by fire br 
robbery, since the owner or his immediate agent has, to a certain extent, the 
continued supervision of his property, but to be otherwise held to the high- 
est degree of accountability, since the vessel towed is for the time under 
their control — quite as much so as the baggage of a passenger in a stage- 
coach. But if they are not to form a distinct new category, I should be 
strongly inclined to the opinion that they must be treated as common-carri- 
ers. Their occupation is essentially a public one ; they hold themselves 
out to the world as ready to serve all who will employ them, and they have 
whatever of advantage any common-carrier can derive from such a public 
announcement. They have the custody and direction of the vessel to be 
transported ; it is generally fastened to the steamer in such a manner as not 
to be safely detached while the two are in motion, unless by the act of those 
on board the steamer ; and if detached while on the way, the boat is without 
any power of providing for her safety. The hands on board the boat, more- 
over, receive their orders from the steamer's captain ; and, in fact, the two 
move on together under the sole impulse and guidance of the steamer. The 
vast interests which are daily confided to such steam tugs, the hazards to 
which our internal commerce may be subjected by a want of the highest 
degree of skill and care on the part of those who command them, and the 
difficulty of drawing the line in a court of justice between the consequences of 
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tained from collision, regard must be had only to the immedi- 
ate, effective injury, and not to the consequent damage.^ The 
English Court of Admiralty, on the contrary, holds, that in 
cases of collision, where it is clearly proved that one vessel 
is the wrongdoer, her owners, to the extent of the value of 
the vessel, are responsible for all the damage which occurred 
through the neglect or default of her master and crew, not 
only the immediate damages, but what is called consequen- 
tial damage, that is, all damage which may subsequently take 
place, that can be fairly attributed exclusively to the act of 
the original wrongdoer.^ 

■^i 365. In the case of The Betsey Caines,^ it : was admit- 
ted to proof, that in consequence of the collision, the vessel 
run down was prevented from completing a salvage service 
she was at the time engaged in, which occasioned to her a 
loss of £50 by a diminution to that amount in the salvage 
remuneration. In another collision cause, it appeared that 
the vessel run foul of was a fishing smack on a voyage to 
receive a cargo of lobsters, and was so damaged that it be- 
came necessary to hire another smack for the purpose. The 
court, (having condemned the vessel doing the damage in 
repairs and costs,) after argument directed a reference to re- 
gistrar and merchants, to report the amount of freight paid 



mismanagement and those of mere stress of weather, or, where these come 
together, as they often do, of assigning to each its appropriate share of influ- 
ence ; — these considerations urge us very strongly to hold the steam tug to 
the rigid accountability of a common-carrier. But I do not think it necessary 
to decide the question." Vanderslice v. The Steam Tow-Boat Superior, 
2 American Law Jour, (new series) 347. 

This case underwent the revision.of the Circuit Court, and Grier, J., said 
he could not assent to the position that tow-boats were common-carriers. 
The same case is now pending in the Supreme Court of the United States, 
and the decision of that tribunal upon the point is very desirable, but we 
understand that the question is not necessarily in judgment. 

1 Jacobsen's Sea Laws, p. 338. 

2 The Countess of Durham, 9 Monthly Law Mag. 279. 

3 3 Hagg. Adm. R. 30. 
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to the vessel substituted for the smack, in order that the 
same might be allowed as consequential damage.^ 

<^ 366. The doctrine of the English maritime law is but a 
repetition of the common and familiar principle with refer- 
ence to consequential damages, and which obtains as well 
in this country as in England. It should be observed, how- 
ever, that in this country, the party by whose fault the da- 
mage was occasioned, must make full compensation out of all 
his property. The remedy here is not limited, as in England, 
to the value of the guilty ship.^ It was held, in the case of 
Smith V. Condry,^ that the actual damages sustained by the 
party at the time and place of injury, and not probable profits 
at the port of destination, ought to be the measure of value 
in damages in cases of collision as well as in cases of insur- 
ance. 



Of the Rules to be observed in the Navigation of Ships, 

^ 367. To prevent collisions, or, if they occur, to have 
a standard, by which the want of care, skill, or duty, may be 
ascertained, certain rules of the sea obtain in the courts of 
admiralty, and regulate their decision. It must be under- 
stood, however, that these rules are not absolutely inflexible. 
The combination of circumstances in which two meeting 
vessels find themselves, may be extensively varied by the 
state and direction of the wind, and the relative position of 



1 The Yorkshiieman. Ibid. 

2 Vide supia, p. 289, note 1. 

3 1 How. 28. Lord Stowell, in the case of The Betsey Caines, after 
observing that no authority had been mentioned by which the court might he 
induced to consider itself excluded from entertaining a question of conse- 
quential damages, and that he could not persuade himself that the jurisdic- 
tion was so limited, in that respect, as had been suggested, remarked, that 
the case before him was not a mere claim for consequential and probable ad- 
vantage only, but the smack was actually in the pursuit of earning that 
which it had been stipulated she should receive. 
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the ships towards the wind, and towards each other ; and it 
hence arises, that a rule of clearly advantageous operation in 
one case becomes useless, or even positively mischievous in 
another.^ There is no law, either of the sea or the road, by 
which a person is justified in adhering to a particular course, 
when it will be productive of mischief.^ In the words of 
the judge, in the case of The Friends, that there must be 
exceptions, is. apparent to common sense, as in the case of a 
vessel going so near to a rock or a shoal of sand that if she 
followed the rule she would inevitably become a wreck. 
No person would say, that the rule was to prevail over the 
still higher consideration of the preservation of property or 
of human life.^ 

<5i 368. The same judge, in another case, observed that no 
vessel, especially, a steamer, should unnecessarily incur the 
probability of a collision by a pertinacious adherence to the 
strict rule of navigation, which, however, is not to be lightly 
, infringed upon. Hence, if a steam vessel should be nearing 
another sailing vessel and such vessel should be steered 
erroneously, if the master of the steam vessel should wilfully 
say, this vessel is steering wrong, but we will keep our course, 
and a collision ensues in consequence, the steam vessel is in 
fault, and must bear the damage.* Where there has been 
any departure from the rules, the onus of proving its neces- 
sity, will rest with the party making such departure. With 
these preliminary observations, we shall now proceed to state 
such of the more prominent rules of the sea, as appear in 
the judicial decisions of the courts of admiralty, together 
with such prudential measures as are necessary to be ob- 
served by vessels in particular circumstances, and the omis- 



1 Westminster Review for Sept. 1844. In hoc verba. 

2 Handayside v. Wilson, 3 C. & P. 538. 

3 The Friends, 1 Rob. Jar. 485. 

* The Hope, 1 W. Rob. 157 ; Lowry v. Steamboat Portland, 1 Law Rep. 
313. 

26* 
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sion of which is evidence of fault, and subjects the delinquent 
party to the consequences that may ensue. 

■§ 369. A vessel going before the wind or sailing free must 
give way to one closehauled, in such a manner as to avoid her 
course altogether. ^ This is an exception to the general rule, 
which prescribes that when two vessels approach each other, 
both having a free or fair wind, the one with the wind on 
her starboard side keeps on her course, or if any change is 
made, she luffs so as to keep to the windward of the other, 
or, in other words, each vessel passes to the right.^ When 
both vessels are beating, to ■windward, closehauled, on 
opposite tacks, the vessel on the larboard tack ports her 
helm and bears away.^ If the vessels are sailing in oppo- 
site courses, both having the wind free, the vessel on the 
larboard tack ports her helm and bears away. The one on 
the starboard tack holds her course, or slightly puts her helm 
to port.* When two vessels approach each other on opposite 
tacks, each being closehauled, and it is doubtful which is to 
windward, the vessel on the starboard tack should keep on 
her course, and the vessel on the larboard tack should keep 
oflf.5 A vessel closehauled on the starboard tack, and one 
with a wind free on the larboard tack, are crossing in an 
angular direction, and the latter is on the windward side of 
the track of the former, the helm of the vessel sailing free is 



1 The Woodrop Sims, 2 Dod. 85 ; 3 Kent's Com. 230 ; The Chester, 
3 Hagg. 318. The vessel sailing free may go to leeward or windward, as 
she best can, but she ought, as a general rule, to suppose that the vessel 
going to the windward will keep her position. Handayside v. Wilson, 3 C. 
& P. 528. 

2 Lowry w. Steamboat Portland, 1 Law Kep. 315. 

3 Story on Bailments, 383 ; 42 West. Rev. 66. 

4 Ibid. 3 Kent's Com. 230. 

5 The Brig Cynosure, 7 Law Rep. 232. The only exception to this rule 
is, that if the vessel on the larboard tack is so much to windward, that in 
case both persist, the vessel on the starboard tack will strike her to leeward 
and abaft the beam, then the vessels on the starboard tack must give way, as 
she can do it more easily than the other. Dana's Seaman's Manual, 71. 
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starboarded, and she passes to windward, going astern of the 
other.^ A vessel with a free course must give way to a 
vessel beating up to windward and tacking. If a collision 
occur between such vessels, the onus of proof lies on the 
vessel having a free course, to show that all possible skill 
was used on her part, and that the collision arose from the 
fault of the other vessel, or was unavoidable. Hence, in the 
case of The Baron Holberg, which, while in charge of a 
duly licensed pilot, having her course free, ran down a barge 
beating up the river with the tide Against the wind, it was 
decreed that she should pay the damage and costs, she fail- 
ing to make out a case of exoneration.^ 

■§, 370. It was declared in " The Harriet," and " The 
Hope,"^ that it was not merely the right, but also, in a cer- 
tain sense, the duty of a vessel closehauled meeting another 
free, or of a closehauled on the starboard tack, meeting 
another also on the wind, to hold her course without devia- 
tion. It has been said, that it would be a deviation either to 
bear up or to throw herself in stays ; but if the vessel, 
though sailing on a bowline, happened, just at the mo- 
ment, to be a little off the wind, it does not appear to be 
considered any deviation to make such slight change of helm 
as will enable her to stand on closehauled.* 

1^ 371. A vessel is justified in deviating from the strict 
rule of navigation in cases of reasonable alarmj especially 



1 42 West. 65. In the case of Marsh v. Blythe, 1 McCord, 360, it was 
laid down that the vessel to the windward is to keep away, when both 
vessels are going the same course in a narrow channel, and there is 
danger of running foul. Vide Steamboat Company v. Whilldin, 4 Harring. 
228. 

2 3 Hagg. 215. In the case of the " Gazelle," 10 Jurist, 1065, it was 
held that the expression, " giving way," used in the Trinity House regula- 
tions, means that the vessel having the wind fair shall get out of the way of 
the vessel on the wind, by whatever may be the proper measures. 

3 1 Rob. Jur. 182 ; 1 Id. 154. See also The Jupiter, 3 Hagg. 320. 

4 42 West. Rev. 64. 



308 MARITIME LAW. [CH. IX. 

where the opposing vessel is neglecting her own duty of 
giving way in a proper manner.^ But on the vessel deviat- 
ing from her prescribed course rests the onus of showing the 
apparent necessity, existing at the time and on the spot, of 
the deviation. Thus an action for damage brought by the 
suffering ship, which being closehauled and on the star- 
board tack, was run foul of by The Celt, which had the 
wind free, was dismissed, the damaged vessel having, with a 
view to avoid the collision, wore round and gone to leeward. 
The Trinity Masters were of opinion, that being closehauled, 
she ought to have continued her course, and that the collision 
was occasioned by her not having done so.^ 

■I. 373. When two vessels are approaching each other, in 
the night time, in opposite directions, it is the duty of the 
vessel on the larboard tack immediately to give way, not- 
withstanding she may be closehauled, and that the other 
vessel on the starboard tack, though also closehauled, has 
the wind quite free.^ The reason of the rule is, that at 
night, a closehauled vessel on the larboard tack can never be 
quite sure whether a sail seen approaching her lee bow is 
close up to the wind or a little from it.* 

■§. 373. Steam vessels, possessing a propelling power equal 
to a favorable wind, having it always at command and capa- 
ble of modification in any direction, are governed by a few 
simple rules.^ A steam vessel must give way to sailing 
vessels on a wind on either tack.^ A sailing vessel having 
the wind free, and meeting a steam vessel in an opposite 
direction, kept on her course, but the steamer ported her 



1 The Friends, 1 Rob. Jur. 478 ; The Rose, 7 Jurist, 381 ; 42 West. 
Rev. 64. 

2 The Celt, 3 Hagg. 321. 

3 The Traveller, 7 Jurist, 1094. 

4 42 West. Rev. 64. 

5 Ibid. 61. 

6 The Shannon, 2 Hagg. 174. 
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helm. A claim for damages, preferred by the sailing vessel, 
against the steamer in respect of such collision, on the ground, 
that had the steamer kept on her course the collision would 
have been avoided, was dismissed with costs. The court 
held that the established principle of navigation, that vessels 
having the wind free, and meeting each other in opposite 
directions, rendering a collision probable, should port their re- 
spective helms, was applicable in this case, and that the sailing 
vessel was therefore to blame in not having ported her helm.^ 
If two steamers are meeting on opposite courses, each ports 
her helm.^ A steam vessel passing another in a narrow 
channel, must always leave the vessel she is passing on the 
larboard hand.^ Steam vessels, it has been said, should 
always give way to sailing vessels, and, therefore, should not 
cross their bows.* 

"§i 374. We now propose to mention a few of the pru- 
dential measures necessary for ships to observe, and the 
neglect of which subjects them to the consequent damage. 
It was said, in the case of The Itinerant,^ that if circum- 
stances arise, evidently and clearly requiring prudential 
measures, and those measures are not taken, and the natural 
result of such omission is accident, the court would be 
inclined to hold the party liable, even if such result were 
only possible. But if a party make every preparation,against 
approaching danger, it will not be sufficient to subject him, 
in damages for injury to another vessel by collision, that in 
the moment of danger he did not make use of every 
means tha%might appear proper to a cool spectator ; — there 
must be gross negligence.^ 



I- The City of London, 4 Notes of Cases, 40 ; Ptitchard's Adm. Dig. 
p. 168. 

3 1 W. RoT). 274 ; The Duke of Sussex, 42 West. Rev. 66 ; Dowry v 
Steamboat Portland, 1 Law Rep. 313. 

3 The Gazelle, 1 W. Rob. 471. 

* Vide 42 West. Rev. 64. 

5 2 W. Rob. 240 ; 8 Jurist, 131 ; 3 Notes of Cases. 

6 Burns v. Stirling, 2 Mur. 96. 
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■5) 275. A vessel at anchor is bound at night to hang out a 
light. In the case of Simpson v. Hand,i it was proved to 
be a custom of the River Delaware to set a light in nights 
of unusual darkness. It was said by Gibson, 0. J., in giv- 
ing the opinion of the court, that a wa,nt of conformity to the 
custom was an allurement to disaster. Indeed, he observed, 
the hoisting of a light is a precaution so imperiously demanded 
by prudence, that I know not how the omission of it could 
be qualified by circumstances any more than could the leav- 
ing of a crate of china in the track of a railroad car, or how 
it could be considered otherwise than as negligence per se. 
A vessel lying in the channel of a port, from necessity, which 
alone justifies her in lying there, is bound in the night time 
to show a light.® It is a rule, in some States, founded on 
usage, in others on positive law, that vessels sailing at night 
in narrow waters, must hoist a light.^ Such seems to be 
the recognized rule in this country. But there is no law, nor 
usage having the authority of law, that requires vessels 
sailing on the high sea, to exhibit a light. It would seem, 
from the language of the learned judge in the case of the 
Rose,* that in England, no rule has been adopted, which , 
requires the presence of a light, either when the vessel isr 
sailing on the high sea, or in narrow waters. Dr. Lushing- 
ton, in addressing the Trinity Masters in that case said, " You 
have invariably decided, that merchant vessels, under sail, 
are under no necessity whatever to carry lights." The 
ground upon which the Trinity Masters place their decision 
is, that ships' lights may be mistaken for light-houses on 



1 6 Wheat. 324. 

2 The Scioto, Davies's Adm. R. 359. 

3 Jacobsen's Sea Laws, p. 340 ; Bynk. Quest. J. lib. 4, c. 33. 

* 3 W. Rob. 4. I find, upon referring to, this case, that the exact lan- 
guage used by Dr. Lushington, was as follows : " I believe there is no 
occasion in which it has been laid down as a general principle, that merchant 
vessels ought to carry lights. Under certain circumstances, undoubtedly, it 
may be right and expedient to do so'." 
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shore, and thus occasion greater calamities even, than those 
their presence was intended to prevent. 

«5> 376. In the case of The Iron Duke,^ it appeared that a 
large steamer, on her voyage from Kingston to Liverpool, 
came into collision at night with an outward bound brig, 
which, in consequence of the collision, sunk immedi- 
ately with some of her crew. The night was dark. The 
place of collision was a part of the channel constantly navi- 
gated by vessels. The steamer was going at full speed. She 
carried lights, and had one man on her look-out station. The 
brig carried no lights, properly so termed. It was held, that 
the brig was not bound to carry lights, and that the steamer, 
in going at full speed on such a night, in such a locality, and 
with one man only on the lookout, was improperly navi- 
gated. A vessel entering a harbor is bound to keep the 
most vigilant watch, to avoid collision with other vessels in 
motion or lying at anchor, and, if in the night time, she 
ought to have her whole crew on deck on the lookout.^ 



1 9 Jurist, 476 ; S. C. 2 W. Rob. 385. 

2 The Scioto, Davies, 359. The act of Congress, of July 7, 1838, requires 
" the master and owner of every steamboat running between sunset and sun- 
rise to carry one or more signal lights that may be seen by other boats navi- 
gating the same waters, under the penalty of two hundred dollars." In the 
case of The Osprey, recently decided in the District Court for the Eastern 
District of Pennsylvania, and reported in the Legal Intelligencer of May 31, 
1852, Judge Kane said, " There is no law which requires vessels navigating 
the high sea after dark to carry signal lights, and very much it is to be 
regretted. I can imagine no locality so remote or unfrequented as to 
dispense with the policy, of such a practice. There is hardly a month that 
we do not read speculations about missing ships, especially ships navigating 
along our coasts ; and almost every old seaman can tell of encounters in the 
night with vessels that were run down and disappeared, leaving no memorial 
behind them. I should be very glad to follow in the wake of the first admi- 
ralty judge, who would hold the absence of a properly-placed and well- 
trimmed lantern to be prima facie evidence of a culpable want of caution. In 
our narrow waters, however, a sense of danger has enforced upon our navi- 
gation the adoption of something like a general usage, and the legislatures 
of some of the States have, in reference to steamers, at least, made it the 
subject of enactments. Thus, it seems to be universally understood, thW a 
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"J. 377. Proper means must be employed to check a vessel 
entering a river or harbor where others lie at anchor. If they 
are neglected, and collision is the consequence, a case of respon- 
sibility for damages is created.'^ Indeed, in all cases, where 
it appears that there is an absence of precaution, whether in 
want of lookout, or in neglect to shorten sail and slacken 
speed at night or in a fog, when in a neighborhood where 
danger may reasonably be apprehended, the courts of admi- 
ralty inflict severe penalities upon the offending party .2 

<§> 378. When collision occurs, the suffering ship should 
receive from the other colliding vessel every assistance in its 
power to render. The owners of the Celt,^ though not 
otherwise in fault, wejre condemned in all costs and expenses 
of the suit, because the master made no attempt to save the 
ship run down. 

■§> 379. The owner of a ship is not relieved from responsi- 
bility in a case of collision, from the circumstance of having 
a pilot on board. It is true, that if the master is by statute 
compelled to take a pilot, liability for his acts is removed 
from the owner during the time that the vessel is under his 
control.* " If the master cannot navigate without a pilot. 



vessel approaching another in a dark night, should show a light, or, in more 
accurate words, should show such a light, and in such a place as to indicate, 
at least, her position, if not her course." He also observed, that the act of 
Congress of July 7th, 1838, sect. 10, is practically almost inoperative for 
want of specifying their number and position. 

1 3 Kent, 231 ; The Neptune, 1 Dod. Adm. R. 467. 

2 42 West. Rev. 68 ; The Rose, 7 Jurist, 381 ; The Virgil, 7 Jur. 1, 117. 
Running a steamboat under full heatfway close past smaller and deeply -laden 
boats, or into a crowded harbor, is unlawful. The law requires that strong 
and powerful vessels shall he managed with a proper regard to the safety of 
those that ate weak and unmanageable, and that vessels having the most ready 
and perfect command of their motive power shall give way to others which 
are less favored. Brown w. Slone, Nisi Prius Decision, by Lowrie, J. 

3 3 Hagg. 321. 

4 The Christiana, 2 Hagg, 183 ; The Protector, 1 W. Rob. 45 ; The Ma- 
ria, 1 W. Rob. 95 ; The Diana, 1 W. Rob. 131. 
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except under a penalty, is he not under the compulsion of 
law to take a pilot ? And if so, is it just that he should he 
answerable for the misconduct of a person whose appoint- 
ment the provisions of the law have taken out of his hands, 
placing the ship in the hands and under the conduct of the 
pilot ? The consequence is, that there is no privity between 
"them."i 

<§. 380. It rests, however, with the owner to prove, that 
the damage was occasioned, by the pilot's fault alone. In the 
case of the Massachusetts,^ it appeared that the damage arose 
from dragging an anchor too light for the vessel. The 
owners pleaded a pilot's presence in vain. In the case of the 
Diana,^ it was proved that the collision was occasioned by a 
bad lookout, for which the crew were jointly to blame with 
the pilot. It was held, that, in order to exempt the owners 
from liability in these cases, the accident must arise entirely 
from the fault of the pilot. "It was rightly observed," said 
Dr. Lushington, " by the Trinity Masters, that the mere fact 
of taking a pilot on board, under the provisions of the 
statute, did not exonerate the master and crew from the 
proper observance of their own duty." And in the case of 
The Massachusetts, it was said by the same learned judge, in 
his address to the Trinity Masters, " If you are of opinion 
that the accident arose partly from the fault of the pilot in 
not coming to an anchor in sufficient time, and partly from 
the defective weight of the anchor, the legal consequence is, 
that the damage having arisen from the joint default of the 
pilot and the owners, the responsibility of the loss must fall 
upon the owners of the ship." In a very recent case, before 
Judge Kane, he thus stated the law upon this subject : 
" Where a pilot has been received on board in obedience to 
a statutory injunction, and the blame of a collision, occurring 



1 Cairutheis v. Sydebolhim, 4 M. & S. 77, Lord Ellenborough. 

2 1 W. Rob. 371. 
3,1 W. Rob. 131, 

MAB. 27 
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while he is in charge, is not shared by the officers and crew, 
and is not referable to the defective character of the 
vessel itself, the vessel and her owners are not responsi- 
ble." ^ 

|§> 381, Causes of collision are communis juris. Hence, a 
court of admiralty has jurisdiction to entertain a suit between 
two foreign vessels, where the collision occurred within 
the territorial waters of the sovereign under whose commis- 
sion it sits. In the case of The Johann, a protest against 
the jurisdiction of the court, on the ground that both the 
vessels were the property of foreign owners, and that the 
collision occurred whilst they were in the prosecution of 
their respective voyages on the high seas, was overruled, it 
appearing that the place of collision was on the English 
coast, within the jurisdiction of the court of admiralty ; — 
causes of collision being communis juris.^ In these causes 
of collision between foreign vessels, the judgment of the 
forum, rei sites, where the proceeding is in rem, is of uni- 
versal obligation and absolutely conclusive.^ The same 
principle applies in such cases equally to movable property, 
as to immovable. Immobilia ejus jurisdictionis esse repu- 
tantur, uhi sita sunt. Whatever the court having jurisdic- 
tion of the subject-matter determines, will be held valid in 
every other country, where the same question comes directly 
or indirectly in judgment before any other foreign tribunal. 
Where a collision occurs in a foreign port and is referred 



1 The Creole, Legal Intelligencer of May 7, 1852. See also Smith v. 
Condry, 1 How. 34 ; Curtis's Merchant Seamen, p. 196. In the case of The 
Creole, Judge Kane said, that there was, properly speaking, no lien in a ease 
of collision, and cannot be, for the subject is tort. Yet, the reinedy, accord- 
ing to the ancient and practically approved opinion in this district, is not 
affected by a change of property in the thing. No one has contended in this 
court, that his vessel was free of liability for a collision, because he had 
purchased her after it took place. 

Z 1 W. Rob. 35. 

3 Story's Coniliot of Laws, p. 495. 
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home for decision, tiie rights and responsibilities of the 
parties must be determined by the foreign law, and if doubts 
exist as to its true construction, that will be adopted which 
is sanctioned by the foreign courts.^ 



1 Smith ». Condry, 1 How. U. S. R. 28. We append from the Sea- 
man's Manual, by Davis, a definition of the nautical teims and phrases that 
are used in the foregoing chapter. 

Bear up, or bear away. — To put the helm up, (or to the windward or 
weather side,) and keep a vessel away to leeward. 

Chsehauled — on a bowline — on a wind. — Applied to a vessel which 
is sailing with her yards braced up, so as to get as much as possible to 
windward. 

Free — Large. — Applied to a vessel sailing with a fair wind. 

Larboard. — The left side of a vessel, looking forward. 

Lee. — The side opposite to that from which the wind blows. 

A-Lee. — The situation of the helm, when the tiller is put to the lee 
side. 

Leeway. — What a vessel loses by drifting to leeway. 

Luff. — To put the helm down, (or to the lee side,) so as to bring the ship 
nearer the wind. 

Port. -^.Used instead of larboard. To port the helm, is to put the tiller to 
the larboard side. 

Starboard. — The right side of a vessel looking forward. To starboard 
the helm, is to put the tiller to the starboard side. 

Stays — in stays. — The situation of a vessel when she is staying or going 
about from one tack to the other. 

Tack. — To put a ship about, so that from having the wind on one side, 
you bring it round on the other, by the way of her head — the opposite of 
wearing. A vessel is on the starboard tack when she has the wind on her 
starboard side, and on the larboard tack when she has the wind on the lar- 
board side. 

Wear. — To turn a vessel round, so that from having the wind on one 
side, you bring it upon the other, carrying her stern round by the wind. In 
tacking, the same result is produced by carrying a vessel's head round by 
the wind. 
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CHAPTER X. 



OP SALVAGE, 



<^ 383. Salvage is founded on the equity of remunerating 
private and individual services performed in saving in whole 
or in part a ship or its cargo from impending peril, or in re- 
covering them after actual loss. It is a compensation for 
actual services rendered to the property charged with it, and 
is allowed as a reward for the meritorious conduct of the 
salvor, and in consideration of a benefit conferred on the 
person whose property he has saved, A claim for salvage 
rests on the principle, that unless the property be in fact 
saved by those who claim the compensation, it cannot be 
allowed, however benevolent their intention, and however 
heroic their conduct.^ 

■^ 383. The admiralty has jurisdiction of cases of salvage, 
which it may exercise both in rem and in personam. But 
in order that the jurisdiction may rightfully attach, the 
salvage service must fall within the meaning of a maritime 
service ; that is, a service rendered in saving property on 
the sea, or wrecked on the coast of the sea, and I presume, 
since the decision in the case of Waring v, Clarke,^ on rivers 



1 The Calypso, 2 Hagg. Adm. R. 209; Abbott on Ship. p. 659; The 
Amelia, 1 Cranoh, 1 ; The Alerta, 9 Cranoh, 367 ; The Brig Healy, 4 
Wash. C. C. R. 657; The Ship Henry Ewbank, 1 Sumn. R. 417. 

2 5 How. R. 431. In this case it was held, that a collision occurring in 
one of our navigable rivers, where the tide ebbs and flows, is within the 
admiralty jurisdiction of the courts of the United States, notwithstanding the 
locality of the collision was infra corpus comitatus. The jurisdiction in a 
case of that nature is not restricted in this country as in England. It is 
not essential, in order that the jurisdiction may attach, that the collision 
should occur super altum mare, or without the/awces terrce. In England the 
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navigable from the sea, within the ebb and flow of the tide, 
although the locality may be infra corpus comitatus.^ It is 
immaterial whether the salvors accidentally fall in with the 
wreck and volunteer their services, or are called upon by the 
owners, or persons interested in the wreck, to aid in saving 
it. The place and the peril determine whether it is a case 
of salvage. 

<5> 384. By saving the property, the salvor acquires a jus 
in re, and a complete possessory right against all persons 
claiming an interest in it, to retain it until his compensation 
is paid, or until he can proceed to enforce his right against 
it by due course of law. As a general principle, the right 
of the salvor attaches 1o the thing, and does not constitute a 
foundation for any personal claim against the owner, inde- 
pendently of the property saved.^ The only cases which I 
have been able to find where the jurisdiction of the admiralty 
has been exercised in personam, are those, in which the 



JQiisdiction was restricted by the statutes of Richard. But those statutes 
were never in force in any of the American Colonies, except as they were 
specially adopted by the legislation of some of them, and therefore are not to 
be taken as a rale in the admiralty courts of the United States in cases of 
collision. 

1 The Hope, 3 Rob. 215; The Trelawney, Id. note ; The Schooner Bos- 
ton, 1 Sumn. R. 328 ; 1 Peters's Adm. Decisions, 87, 94 ; The Schooner 
Emulous, 1 Sumn. R. 207, 210; The Brig Healy, 4 Wash. 651. In the 
case of The Schooner N. Carolina, 15 Peters, 41, the points in controversy 
were, whether salvage was due, and if due, how much? Taney, C. J,, 
delivered the opinion of the court. " Upon such questions," he observed, 
" there can be no doubt of the jurisdiction of a court of admiralty, nor of 
its authority to proceed in rem, and attach the property detained. The ad- 
miralty is the only court where such a question can be tried, for what other 
court but a court of admiralty has jurisdiction, to try a question of salvage ? " 
The 19th rule of Admiralty Practice, is as follows : " In suits for salvage, 
the suit may be in rem against the property saved, or the proceeds thereof, 
or in personam against the party at whose request and for whose benefit the 
salvage service has been performed." Vide Brevoor v. The Fair Ameri- 
can, 1 Peters's Adm. R. 94 ; American Ins. Co. v. Canter, 1 Peters's Sup. 
C. Rep. 511. 

3 The Emblem, Daveis's R. 68. 
27* 
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owner wished to receive his goods before proceedings at law 
were instituted, and obtained them. Under such circum- 
stances a personal libel for the salvage may be maintained, 
and upon the ground that the owner is in possession of his 
property.^ The claim for salvage, as was observed by Judge 
Peters, in the case of The Fair American,^ as a personal de- 
mand, is not an unconditional debt, nor in all cases is a claim 
for freight. In either case the owners may refuse to take 
the goods. But if they receive them, the debt is absolute. 
The acceptance of the goods is a consummation, and not an 
extinguishment of the claim. The cause of action in a case 
of salvage, does not arise from any implied contract on the 
delivery. It originates in the saving on the sea, and is pre- 
existing to the delivery. The right t^ salvage is not merely 
inchoate before any delivery to the owner, but complete. 
He has the election to take the thing or not. If he refuses, 
the thing only is answerable for the reward for salvage. But 
if he receives the goods, though the lien upon them may 
be gone, and especially if they pass into the hands of a third 
person, yet the right to salvage continues. It becomes a 
personal claim, founded on the transaction at sea, and must 
be prosecuted in personam, in the admiralty. Of a case of 
salvage occurring on the high seas, the admiralty courts of 
the United States have exclusive jurisdiction. Indeed, no 
other court has jurisdiction to try a question of salvage. A 
court of common law has a concurrent jurisdiction where 
the case occurred infra corpus comitatus, but only to give, 
not a salvage compensation, but damages in the nature of a 
quantum meruit. 

4i 385, In a case of salvage, it is no objection to the ju- 
risdiction of the admiralty, that the parties on the record are 
foreigners. It is true, the courts of this country are not 
bound to take jurisdiction of controversies between foreign- 



i The Hope v. Trelawney, 3 Rob. 215, and note. 
■9 1 Peters's Adm. R. p. 94. 
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ers who have no domicil here, as they are in the case of 
citizens, or residents, who are entitled to claim of right the 
benefit of our laws. But they have a discretion whether 
they will take cognizance or not, and they cannot be charged 
with a denial of justice if they remit the parties, with their 
rights, to their own tribunals. Courts of admiralty, how- 
ever, as matter of practice, have always been in the habit of 
entertaining suits between foreigners in cases of salvage, bot- 
tomry-bonds, and seamen's wages, when a refusal to inter- 
pose might occasion a failure of justice. In salvage .cases 
this jurisdiction has been less doubted than in others, because 
salvage is a question arising under the jus gentium, and 
does not ordinarily depend on the municipal laws of particu- 
lar countries.^ 

<^ 386. For the quantum of salvage to be allowed, no 
positive rules are fixed. It depends on the merits of the 
salvors, in estimating which a variety of circumstances have 
their influence.^ The compensation should be governed by 
a compound consideration of the importance of the service 
rendered, and the danger and labor to which the salvors were 
exposed in rendering it, and the importance of the service 



1 Judge Ware, in the case of The Bee, Ware's Rep. 232, 236 ; The Ship 
Blaireau, 2 Cranch, 185. In the case of The Two Friends, 1 Rob. 271, 
282, the jurisdiction of the court was questioned, upon the ground that the 
ship was an American ship and the parties American seamen. Sir William 
Scott, after declaring that the parties were not American but British seamen, 
proceeded as follows. "It is asked, if they were American seamen, would 
this Court hold plea of their demands? It may be time enough to answer 
this question whenever the fact occurs. In the mean time I will say without 
scruple, that I can see no inconvenience that -would arise if a British court 
of justice was to hold plea in such a case, or conversely if American courts 
were to hold pleas of this nature respecting the merits of British seamen, on 
such occasions, for salvage is a question of lhe_;us gentium." " Between par- 
ties who were all Americans, if there was the slightest disinclination to sub- 
mit to the jurisdiction of this Court, I should certainly not incline to interfere 
for this Court is not hungry after jurisdiction, where the exercise of it is not 
felt to be beneficial to the parties between whom it is to operate." 

2 Talbot V. Seeman, 1 Cranch's Rep. 1. 
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depends upon the value of the property saved, and the extent 
of the danger which threatened it. With a view to public 
policy this allowance should be weighed in a liberal scale, 
but with a primary regard for the unfortunate sufferers, whose 
protection, relief, and interests are the true objects of policy.^ 
The courts of this country have rarely given less than one 
third of the property saved, nor more than one half, unless 
the services have been of an inconsiderable nature, or the 
amount of the property has been very great.^ It should be 



1 Judge Hopkinson, in the case of The EWira, 1 Gilpin's R. 60, 68. In- 
the case of The Ship Heniy Ewbank, where the property was derelict, and 
a moiety allowed to the salvors, (1 Sumn. R. 413,) Judge Story, in remark- 
ing upon the rate of salvage remuneration, said : " Salvage is not a ques- 
tion of compensation pro opere et labore. It rises to a higher dignity. It 
takes its source in a deeper policy. It combines with private merit and in- 
dividual sacrifices, larger considerations of the public good, of commercial 
liberality, and of international justice. It offers a premium, by way of honor- 
ary reward, for prompt and ready assistance to human sufferings, for a bold 
and fearless intrepidity, and for that affecting chivalry, which forge.ts itself 
in an anxiety to save property as well as life." 

2 Abbott on Ship. p. 660, note, and authorities there cited. In the case 
of The William Beckford, 3 Rob. R. 355, Sir William Scott said : " The 
principles on which the court of admiralty proceeds, leads to a liberal re- 
muneration in salvage cases, for they look not merely to the exact quantum 
of service performed in the case itself, but to the general interests of the 
navigation and commerce of the country, which are greatly protected by ex- 
ertions of this nature. The fatigue, the anxiety, the determination to encoun- 
ter danger when necessary, the spirit of adventure, the skill and dexterity 
which are acquired by the exercise of that spirit, all require to be taken into 
consideration. What enhances the pretensions of the salvors most, is the actual 
danger which they have incurred." In this case less than one fourteenth of 
the property saved was allowed to the salvors. Vide La Belle Creole, 1 
Peters's Adm. Deo. 31 ; The Cato, Ibid. 45 ; The Polly, 1 Gal. 134; The 
Blaireau, 2 Cranch, 240 ; The Cora, 2 Peters's Adm. Dec. 361 ; The Maria, 
2 Peters, 424. In the case of The Elvira, 1 Gilpin's Rep. 75, Judge Hop- 
kinson, in assessing the compensation, said : " We must not teach a salvor 
that he may stand ready to devour what the ocean may spare, he must not 
be permitted to believe that he brings in a prize of war, and not a friend in 
distress. If he has afforded his assistance to the distressed in a proper spirit, 
he will be satisfied with a just and fair remuneration for the labor, haaard, 
and expense he has encountered in the service, and it is only a proper spirit 
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observed, that courts of admiralty are disposed to bestow a 
larger remuneration where the salvage service is performed by 
or for steam vessels, than in. ordinary cases. ' Steam vessels 
are usually fitted out at great cost, and possess great skill 
and power. At the same time, they are supposed to make 
large profits, . particularly steamboats carrying passengers. 
These circumstances are taken into consideration, as well 
when they perform a salvage service, as when they them- 
selves are the objects of such service ; and while in the one 
case they are paid with a very liberal hand, in the other 
case they are adjudged to pay in the same proportion.^ 

<5> 387. In cases of derelict, that is, where there has been 
an abandonment of the property by the master and crew, 
animo non revertendi, it has been the habit of admiralty 
courts to decree one moiety to the salvors. But it is not an 
inflexible rule. It yields to circumstances. And if it ap- 
pears that great danger has been incurred, and unusual gal- 
lantry displayed, the favored proportion of a moiety will be 
deviated from. It has been, said, however, that on all occasions 
a court of admiralty has great reluctance in deviating from a 
moiety, and expects a very strong case to be made out, in 
which, upon other principles, there would be a very great 
disproportion between the services and the compensation ; so 
great, indeed, as in a moral and legal view to constrain the 
court to deviate from it.^ 



that we should seek or desire to satisfy. To this measure of compensation, 
the judge, governed by a liberal policy, will add a reasonable encouragement, 
which the generous and humane will hardly need to prompt men to exer- 
tions to relieve their fellow-men in danger and distress. But we must re- 
member, that the policy of the law is not to provoke or satisfy the appetite 
of avarice, hut to hold an inducement, to such as require it, to make extra- 
ordinary efforts to save those who may be encompassed with perils beyond 
their own strength to subdue." 

1 The Raikes, 1 Hagg. 246 ; The London Merchant, 3 Hagg. 401 ; The 
Perth, Ibid, 416 ; The Graces, 8 Jurist, 501 j 2 W. Rob. 294 ; The Ardin- 
oaple, 3 Hagg. 151. ' 

2 The Schooner Emulous, 1 Sumn. R. 207 ; The Henry Ewbank, Ibid. 
411. In the latter case. Judge Story vindicated, with his usual ability and 
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(^ 388. From what has already been said, it will be seen, 
that in cases of derelict, although the property is abandoned, 
and abandoned animo non revertendi, still the owner's right 
of property continues. That is not lost, for the abandon- 
ment is not of the right of property. The owner abandons 
pro tempore his right of possession, which is transferred to 
the finder, who becomes bound to preserve the property with 
good faith, and to bring it to a place of safety for the owner's 
use, and he acquires a right to be paid for his services a 
reasonable and proper compensation, out of the property 
itself. He is not bound to part with the possession until 
this is paid, or until it is taken into the custody of the law, 
preparatory to the amount of salvage being legally ascer- 
tained.^ 

>§. 389. Where the master and crew abandon the vessel 
voluntarily, but without any intention of returning, and are 
picked up directly afterwards, whilst in sight of the wreck, 
the vessel and cargo thus left are deemed to be derelict. 
Thus in the case of The Schooner Boston,^ the master and 
crew, finding the vessel in a sinking condition, as was sup- 
posed, took to the long-boat and left her as soon as possible. 
In about an hour after leaving her, and being about two or 
three miles distant from her, they came across the ship Mag- 
nolia, then on a voyage from New York to Boston, and got 
aboard of her about one o'clock in the morning. Upon this 
posture of facts, it was held that The Boston was a derelict ; — 
that any subsequent change of opinion and action of the 



eloquence, the policy of adheTing to the rule, which gives to the salvors a 
moiety of the property in cases of derelict. He said it had the support of 
the authority of the ablest judges for many ages, and in an especial manner 
of that court, whose judgment he was bound to hold in the highest respect. 
Certainty, in this case, as in many other cases, is far more important than 
mere theoretical propriety. 

1 The Bee, Ware's Rep. 332. 

2 1 Sumn. Rep. 334. Two fifths of the value of the ship and cargo were 
adjudged in this case to the salvors. 
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master and crew, under new circumstances, did not affect 
the nature of the original transaction. The original animus 
non revertendi was not done away by the aid which the 
master and crew of The Boston rendered, under the auspi- 
ces of the Magnolia. But in a case of this nature, the sal- 
vage service, in point of merit, is in no degree changed, if it 
should be deemed not a case technically of derelict. It is, at 
all events, a case of quasi derelict, where all hope of re- 
covery, for the time being, was entirely abandoned. 

§ 390. When the owner, or the master and crew who re- 
present him, leave a vessel temporarily, without any intention 
of a final abandonment, but with the intent to return and 
resume the possession, she is not considered as a legal dere- 
lict. The right of possession is not lost by such temporary 
absence for the purpose of obtaining assistance, although no 
individual may be remaining on board for the purpose of 
retaining the possession. Because, as we have already seen, 
property is not derelict, and the possession left vacant for 
the finder, until the spes recuperandi is gone, and the ani- 
mus revertendi is finally given up.^ 

<5> 391. When property is left temporarily to the mercy of 
the elements, whether from necessity or any other cause, 
but without any intention of a final abandonment, it is not, 
of course, upon the principles already stated, a legal derelict. 
But a person who finds it thus apparently abandoned, and 
takes possession of it, with the bond fide intention of saving 
it for the owner, will not be treated as a trespasser. On the 
contrary, if, by his exertions, he contributes materially to 
the preservation of the property, he will be remunerated 
according to the merit of his service as a salvor.^ 



1 The Bee, Ware's Rep. 340. 

2 The Bee, Ware's Rep. 340. For cases of derelict, vide 5 Rob. 322 
The Fortuna, 4 Rob. 193 ; 1 Hagg. 383 ; 3 Hagg. 89 ; Bee's Rep. 139 
1 Mason, 373 ; Bee, 260 ; 3 Wash. C. C. R. 8 ; 2 Story, 195 ; 1 Gal. 133 
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^ 392. If property, abandoned by the master and crew, be 
taken possession of by one set of salvors, a second set have 
no right to interfere with them, and become participators of 
the salvage, unless it appears that the first would not have 
been able to effect their purpose without the aid of the others. 
The same principle is applicable to a case where the master 
and crew of the vessel are able to effect the purpose of pre- 
serving and bringing her safely in without other aid.i But, 
if in either case assistance is proffered and accepted, it must 
be paid for. The compensation, however, can hardly be de- 
nominated a salvage compensation ; it is little more than a 
mere remuneration pro opere et lahore. 

^ 393. If salvors, in effecting a salvage service, themselves 
fall into distress, and are relieved by other salvors, they do 
not lose their original right to salvage. The co-salvors come 
into the possession of the property with the consent of the 
first salvors, under their title, and not in exclusion of it. And 
they are entitled to partake in the salvage compensation: 
according to their merit. Second salvors cannot lawfully 
make it a condition of giving assistance, that the original 
salvors shall abandon all claims to salvage.? " It would be 



1 Rob. 37. In The Ship Bellona, Bee's R. 193, Judge Bee, in assigning a 
moiety of the property to the salvors, observed : " I have always considered 
cases of derelict as different from other claims for salvage, and have invaria- 
bly decreed one half by way of compensation. Circumstances may induce 
me, on future occasions, to give less ; I would not, therefore be understood 
as laying this proposition down universally. But I cannot conceive that the 
owners ought by any considerations to be divested of more than a moiety." 
With reference to the latter remark of Judge Bee, it may be observed that, 
in the case of The Jonge Bastian, 5 Rob. 332, Lord Stowell allowed the 
salvors two thirds of the property saved, being £3,400 ; and in Sprague o. 
140 Barrels of Flour, 3 Story's Rep. 195, Judge Story adjudged a moiety of 
the gross proceeds to the salvors, and charged the costs and expenses exclu- 
sively on the other moiety. 

1 The Elvira, 1 Gilpin's R. 67 ; Abbott on Shipping, p. 662 ; 1 Sumn. R. 
414. 

2 The Ship Henry Ewbank, 1 Sumn. R. 400. 
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a new doctrine to me, that, if salvors themselves fall into a 
state of distress, they can obtain effectual relief only by a 
surrender of all their own title to salvage ; that, if they were 
to navigate a salvage ship across the Atlantic or Pacific, 
and they should afterwards be incapable of proceeding far- 
ther without some substantial assistance, that assistance can 
be purchased only at the peril of a loss of all their antece- 
dent services." ^ 

^ 394. Good faith obliges the first set of salvors, if they 
cannot, with their own force, convey the property to a place 
of safety without imminent risk of a total or material loss, 
to accept the assistance of other persons profi'ering their aid, 
and they cannot exclude them from rendering it, under the 
pretext that they were the first finders, and had thus gained 
a right to the exclusive possession. When persons once en- 
gage in a salvage service, their interest is not alone involved. 
They become obligated to the owner of the property, to use 
all reasonabr§ and available means to insure its safety. The 
principles of good faith are of universal obligation, and 
binding in all cases in which the interests of others are 
involved.^ 

'§> 395. Where there are conflicting claims for salvage, the 
onus probandi lies on the second set of salvors, to establish 
most clearly, either an adoption of their services or an in- 
competency in the first occupants to effect the salvage, or in 
other words, an absolute necessity for their interference. A 
mere acquiescence in, or submission to, the assistance of 
second salvors, by first salvors, under the influence of su- 
perior numbers, will not lay the foundation of a claim for 
salvage.^ 

<§. 396. We have now seen what constitutes a derelict, and 



* Judge Story, in the case last cited. 

2 The Amethyst, Daveis's R. 20, Ware J. 

3 The Eugene. Bourne, 3 Hagg. 160. 
MAR. 28 



326 MAKITIMB LAW. [CH. X. 

what rate of compensation is usually allowed to salvors in 
cases of that nature. It will be- our next inquiry, as to the 
circumstances of distress, which will lay the foundation for 
a claim of salvage, in cases where the property is not dere- 
lict. It seems to be considered, in many of the cases, that 
when a ship or its cargo really and absolutely needs assist- 
ance, and that assistance is rendered and accomplishes the 
object for which it was rendered, it constitutes a case of 
salvage. Thus, in The Vrouw Margaretha,^ a foreign vessel 
had run on a sand on the Essex coast and was afterwards 
brought off, on the flowing of the tide, by the assistance of 
the master and crew of a fishing smack. This was consi- 
dered a salvage service, although of as low a degree of sal- 
vage merit as could be presented to th^ view of a court. 
" Some service, however," said Sir William Scott, " has 
been rendered, and some recompense must be acknowledged 
to be due. I think the £50, which it seems has been offered 
on the part of the ship, is fully sufficient." 

"§. 397. The service which was rendered in The Vrouw 
Margaretha, although denominated a salvage service, was by 
no means compensated on the principle of a salvage reward. 
Indeed, it seems a misnomer to call a service of that or simi- 
lar nature, a salvage service. To constitute a case of salvage, 
in the proper sense of the term, the property must be in- 
volved in danger, and danger not merely of a speculative 
character, but real and immediate. Where such danger ex- 
ists, of whatever degree, the persons who go to the relief of 
the property and rescue it, are salvors, and are entitled to a 
salvage compensation. Where the danger does not concur 
with the service, a remuneration may be given, but little 
more than a mere remuneration pro opere et labore.^ 

§ 398. A court of admiralty has no authority to allow a 



1 4 Rob. Adm. R. 84. 

s Talbot II. Seeman, 1 Cranoh,! ; The Clifton, 3 Hagg. 117; TheJDa- 
nada, Bee's R. 90. 
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reward merely for saving life. " That," observes Lord 
Stowell, " must be left t%the bounty of individuals ; but 
when it is connected with the preservation of property then 
the court can take notice of it, and it is always willing to 
join that to the animus displayed in the first instance." ^ 
But, when it is simply a preserving of life, a court of admi- 
ralty has no right to grant a reward. It has no right to take 
my property and bestow it upon a third person for saving 
my neighbor's life. That certainly is a very obvious princi- 
ple, if not of morals, at all events, of law. 

|§i 399. The Emblem ^ was a case, in which the saving of 
life was connected with the saving of property. It was ad- 
judicated by that accomplished jurist, and most estimable man, 
the District Judge of Maine, Judge Ware. It appeared that 
The Emblem, belonging to the port of New Bedford, sailed 
from Apalachicola on the 18th of March, 1840, for Havana, 
with a crew of six hands and with five passengers. On the 
morning of the 25th she was struck by a squall, about six 
o'clock, and upset. She lay upon her beams for about eight 
hours, when her masts gave way and she righted. The 
waves ran high and continually broke over her, and the 
crew and passengers could save themselves from being 
washed over only by lashing themselves to the wreck. In 
this situation she lay from 6 o'clock in the morning of the 
25th, to the same hour in the morning of the 29th. During 
the whole time the weather was boisterous, and the waves 
constantly broke over the wreck and the heads of the persons 
on board, so that they were constantly kept wet, lashed to 
the wreck, to save themselves from being carried away by 



1 The Aid, 1 Hagg. 83 ; see also The Two Catharines, 2 Mason, 319. 
By the 9 and 10 Victoria, c. 99, ^ 19, every person acting or being employed 
in the preservation of the life of any person on board any ship or vessel in 
distress, shall be entitled to salvage. But, independently of statute regula- 
tions, the law is as stated in the text. 

2 Davies's Rep. 61. 
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the waves, and without food or drink. Here this vessel lay 
for four days, in one of the m(^t frequented parts of the 
American seas, with vessels continually passing her, (twenty- 
three were in sight at different times,) some of them almost 
within hailing distance ; but although they were in full view 
of this unhappy company who were lying thus lashed and 
dying upon the wreck, no one came to their relief, until more 
than half of their number were released from their suffer- 
ings by death, and consigned to a watery grave. After de- 
tailing these facts, Judge Ware observed : " If these facts 
are to be taken as a just measure of the humanity of the 
persons who frequent those seas, I know not but it may be 
the part not only of humanity, but of worldly wisdom to let 
them understand that sometimes even in godliness there is 
gain, and to tempt them by the allurements of pecuniary 
profit, if they can be led by no other, to acts of humanity 
and mercy." The Emblem, or rather the passengers and 
crew, were relieved from their perilous situation by the 
Schooner Charles Miller. The motive for the deviation of 
the Miller, was the preservation of human life.^ When 
the survivors upon the wreck were safely lodged in the 
salvor's vessel, she continued on her way ; but about two 
hours after, the wind subsiding, and having learned that there 
was some property of value on board the wreck, the captain 
of the Miller returned for the purpose of saving it. The 
acquiring of any reward for themselves appears to have been, 
in the minds of the salvors, an after, or secondary consider- 
ation. " I am clearly of the opinion," said Judge Ware, 
" that, in this case, looking at the risk, time, and labor of the 



1 The maritime law, looking to the general beaefit of commerce, does not 
prevent the master from deviating to save property in distress, if he deem it 
fit in a sound exercise of his discretion. As betvfeeh himself and his own- 
ers, the usage of the world has clothed him with this authority, and in re- 
turn for such extraordinary hazards, it has enabled the owner to partake 
liberally in the salvage reward for the meritorious service, when it is suc- 
cessful. The Boston and Cargo, 1 Sumn. Rep. 328 ; see also the Centu- 
rion, Ware's R. 477. 
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service only, the remuneration ought to be liberal, and that 
the humanity of the salvors, although it cannot be the object 
of a direct reward, in the way of salvage, is not to be for- 
gotten in determining the rate of salvage upon the property. 
Not that the Court has the authority to take one man's pro- 
perty and appropriate it, as a reward for saving another man's 
life ; but that the general principles of humanity and of en- 
larged policy, applicable to these cases, where all, who are 
interested in adventures upon the high seas, are liable to be- 
come in turn the salvors and the saved, require that the cir- 
cumstance of the preservation of life ought not to be kept 
wholly out of sight in measjiring the reward." 

"Ji 400. Money found on the person of a passenger drowned, 
and on board a wrecked vessel, is not subject to salvage ; ^ 
nor is salvage allowed for bills and drafts saved from a wreck, 
or for other papers, the evidence of a debt or of title to pro- 
perty. In cases of that nature the common-law rula pre- 
vails, by which the finder of property which has been casu- 
ally lost, has no legal claim against the owner, to any thing 
in the nature of a reward or compensation for finding it. 
All that he can pretend to, is the repayment of the actual 
expenses he has incurred in preserving it ; and upon the pay- 
ment of these, the owner is entitled to receive his property 
free from all other charges.^ 

'§,401. A rescue of the ship from mutineers does not give 
a claim to salvage ; for it is the duty of the crew to give 
every assistance in their power to prevent or quell a mutiny,, 
and to use their utmost exertions to preserve or recover the 
possession of the vessel and goods of their employers. The 
case is different from that of rescue from an enemy, because 
there, the moment the capture is effected, the crew are dis- 
charged from their duty to their employers. The contract 



1 The Amethyst, Daveis's R. 30 
a The Emblem, Daveis's E. 68. 

28* 
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between the parties is at an end. The seamen no longer 
constitute the crew of the vessel, but become prisoners of 
war. Not so in the case of mutiny, for that does not dis- 
charge them from their duty to their owners, whose property 
they are bound, if possible, to recover.^ 

>§ 402. Where a merchant vessel renders assistance to an- 
other merchant vessel in distress, even in a case where that 
distress does not arise from the dangers of the sea, and where 
the assistance is not of a maritime nature, a salvage, com- 
pensation will be allowed. In the case of The Trelawney,^ 
it appeared that the ship was in. the complete possession of 
insurgent slaves, who had overpowered the master and the 
crew, and had obliged them to quit the ship. ,The sal- 
vors compelled the crew of The Trelawney to do their duty, 
they afforded them assistance in it, and finally succeeded, 
after a severe contest, in quelling the mutiny, and recovering 
possession of the ship. Under such circumstances. Sir Wil- 
liam Scott applied the principle of salvage. He allowed 
one-tenth of the value of the rescued property to the captors. 
But in cases of this nature courts of admiralty will not 
allow salvage to government vessels, unless great danger has 
been incurred, and great exertions employed in performing 
the service ; because there is supposed to be an obligation 
upon them to render services of that character, and without 
having in view a salvage reward. However, if the exer- 
tions which they employ, are of a very meritorious and ex- 
traordinary kind, they will then be considered as entitling to 
a salvage remuneration.^ SUch, I apprehend, will be deemed 
to be law in this country. 

■^ 403. It is the doctrine of the English Court of Admi- 



1 The Governor RaiBes, 2 Dod. 17, 18. 

s 4 Rob. 223. 

3 The Francis and Eliza, 2 Dod. IIS, 119 ; see also The Rapid, 3 Hagg. 
421; The Lustre, Ibid. 155; The Clifton, Ibid. 121; The Mary Ann, 
1 Hagg. 158 ; The Wilsons, 1 W. Rob. 172. 
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rally, that where salvage assistance is rendered by vessels 
belonging to the government, and there is persoiial risk and 
labor, the officers and seamen are entitled to be rewarded 
precisely in a similar manner, and on the same principles, 
and in the same degree, as when any other persons render 
that service ; but with regard to the use of the vessel, a 
different consideration applies, and a less remuneration would 
always be made on account of the vessel being the property 
of the country ; and the property of owners, under these cir- 
cumstances, never being risked. ^ We are now referring to 
a case of salvage assistance, rendered to a ship in distress, 
that distress arising from the dangers of the sea, and the as- 
sistance rendered being of a maritime character. And we 
presume the English doctrine will be recognized by the 
courts of this country, should a case arise calling for its 
application. 

<^ 404. It frequently occurs, that salvors bind themselves 
by an agreement with the master or owners of the ship in 
distress, to accept a stipulated sum for their services. The 
general principle with respect to such an agreement, is this, 
that the party who relies upon it, must prove two things ; 
first, that such agreement was made, and secondly, that 
it was just. Where there has been a definite, distinct agree- 
ment, with ample time for the parties to consider what they 
are doiiig, and no advantage has been taken of the circum- 
stances of distress in which the one party is placed, such an 
agreement so entered into, a court of admiralty will not dis- 
turb.^ 



1 The Iodine, Pritchard's Adm. Dig. 456, note. 

a Tiie British Empire, 6 Jurist, 608 ; The True Blue, 2 W. Rob. 179 ; 
The Emulous, 1 Sumn. 207. In this latter case, Judge Story, speaking of 
an agreement of the nature described in the text, said ; " I take it to be 
very clear, that where service has been rendered under circumstances which 
establish that the parties have voluntarily and without any controlling ne- 
cessity on the side of the proprietors of the property saved, or their agents, 
entered into a contract' for a fixed compensation, or upon the ordinary terms 
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<§> 406. Whilst the master of a vessel, performing a salvage 
service, may, under his general authority, bind his owner by 
an agreement, fixing the rate or amount to be paid for such 
service, neither he nor the owner have any authority to bind 
the crew by such an agreement.^ In the case of the Sarah 
Jane,2 the defence to a claim for salvage, asserted by the 
crew of the salvor vessel, was, that the salvage reward had 
been paid, and received by the master, who professed to act 
on behalf of himself and the owners, mate, and crew of his 
vessel, and of all other persons interested in the transaction. 
A receipt for the money was given to this effect, but its va- 
lidity was denied upon the ground that the master had no 
authority to give such receipt, without the consent of the 
whole crew. Upon these facts, Dr. Lushington observed : 
" The question arises whether the master was authorized 
to act for the crew, without their consent being directly 
or indirectly first given. It is unnecessary, I think, to revert 
to the principles which I examined in the case of The Bri- 
tain, and in other cases, for the purpose of showing, that in 
all ordinary cases of salvage, neither the owners nor the 
master have a power of binding the crew, without their pre- 



of a compensation for laboi and services quantum meruerunt, in either case it 
does not alter the nature of the service, as a salvage service, bat only fixes 
the rule by which the court is to be governed in awarding the compensa- 
tion. It is still a salvage contract, and a salvage compensation. It is true, 
that contracts made for salvage services are not ordinarily held obligatory by 
the court of admiralty upon the persons whose property is saved, unless the 
court can clearly see that no advantage is taken of the patties' situation, and 
that the rate of compensation is just and reasonable. The doctrine is found- 
ed upon principles of sound public policy, as well as upon just views of 
moral obligation. No system of jurisprudence, purporting to be founded 
upon moral or religious, or even rational principles, could tolerate for a 
moment the doctrine, that a salvor might avail himself of the calami- 
ties of others to force upon them a contract unjust, oppressive, and ex- 
orbitant ; that he might turn the price of safety into the price of ruin ; that he 
might turn an act, demanded by Christian and public .duty, into a traffic of 
profit, which would outrage human feelings, and disgrace human justice." 

1 The Britain, 1 W. Rob. 41. 

saw. Rob. 115. 
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vious consent." "I hope this case will be a warning in fu- 
ture cases, that owners cannot safely enter into a compromise 
of this description, which includes the interests of all per- 
sons that have rendered service to their vessel, without pro- 
curing a release from all parties interested, or incurring a risk 
of the consequences." 

"§) 406. The master or owners of a ship have no right to 
make an agreement for salvage assistance to the ship, irre- 
spective of the cargo. " Such an agreement would be an 
encouragement to fraudulent bargains by owners and masters 
of vessels, to the detriment of owners of the cargo, and, 
of course, salvors would make a bargain much more advan- 
tageous to the owners of the ship with the master, when 
they are sure of obtaining his, assistance to get a larger sal- 
vage from the owners of the cargo. If there was any such 
agreement in this case, (which I am not at all disposed to 
conjecture, ) but if there were, I should decidedly set my 
face against it ; and I now state, that should I ever find this 
to be the case, or any thing at all approaching to it, I shall at 
once refuse to pronounce any salvage due at all under such 
circumstances."^ 

<5> 407. It may be here observed, that wheif the cargo is 
really in danger, and, in consequence, is transhipped, the 
transhipment constitutes a salvage service, and is not affected 
by the degree of danger. Salvage by transhipment, how- 
ever, is looked upon with jealousy, as leading to deception 
on owners and underwriters.^ But when the danger is made 
to appear, the principle of salvage is applied. The West- 
minster ^ was a case of this nature. A portion of the cargo 
on board the Westminster, of the value of £24,000, was 
transhipped by three large' steamers of the value of £30,000, 



.1 Dr. Lushington, in the case of The Westminster, 1 W. Rob. 235. 

2 The Hope, 3 Hagg. 433. 

3 1 W. Rob. 229. 
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with crews of fifty-eight men in all. One of the steamers 
was engaged for six days, another for four days, and another 
for three days. The cargo at the time was in danger of 
being lost, or, at least, much damaged, in consequence of 
the ship having struck on the rocks. £ 1,500 was awarded 
to the salvors on the cargo and its freight, thus rescued from 
the grasp of a peril by the transhipment. 

§ 408. Owners of the cargo on board, are boujgd to contri- 
bute towards the salvage of the ship, as in a case of general 
average ; and the ship-owner, who pays the whole amount of 
salvage, has a lien upon the goods for the amount of the con- 
tribution, so as to acquire an insurable interest therein.^ 

<^ 409. Our next inquiry will be, as to who may become 
salvors? Lord Stowell has defined a salvor, to be a person 
who, without any particular relation to a ship in distress, 
proffers useful service, and gives it as a volunteer adventure, 
without any preexistent covenant that connected him with 
the duty of employing himself for the preservation of that 
ship.^ Hence it is, that, as a general rule, neither the master, | 
nor a passenger, seaman, or pilot is entitled to a salvage com- 
pensation, for the ordinary assistance he may have afforded 
a vessel in diStress, it being the duty as well as the interest 
of all persons on board, of every description, to contribute 
their aid on such an occasion.^ 

<§) 410. A passenger is not bound to remain on board a ship 
in distress, unless in a case of imminent danger, where his 
exertions are necessary to preserve the vessel and the lives of 
the crew; and he may leave her, if he has any opportunity 



1 Briggs V. Mer. Tra. Ship Loan and Ass. Co. 18 Law Jour. 178 ; 
13 Law Rep. 40 ; S. C. 2 Peters's Adm. R. 361 ; 2 Wash. C. C. R. 80. 

s The Neptune, 1 Hagg. Adm. R. 236. 

3 The Branston, 2 Hagg. 3, note j Hobart ti. Drogan, 10 Peters's R. 
110; 3 Kent, 246 ; Abbott on Shipping, p. 667. 



CH. X.] OE SALVAeB. 335 

to do so. But if he remains, and assumes any responsibility 
in the conduct of the ship, or performs any service beyond 
the mere line of his duty, he will entitle himself to a share 
of the salvage reward.^ Where a passenger renders assistance 
in a case of rescue, his character and condition will be con- 
sidered in the allotment of salvage, both because the nature 
of a reward carries with it a necessary reference to the rank 
and circumstances of the person rewarded, and because an 
elevated condition gives the person greater influence over the 
enterprise, and will besides expose him to greater severity of 
treatment in cases of failure.^ 

§ 411. Official persons, while acting m the strict line of 
their duty, cannot be entitled to claim salvage. There may 
be cases in which extraordinary exertions will induce a court 
of admiralty to give an extraordinary compensation, but that 
compensation is by no means in the nature of salvage. To 
entitle to the latter, such persons must go beyond the line of 
duty. It is not sufficient that they employ exertions up to 
the extreme line of duty. They must exceed it.^ We 



1 Newman v. Walters, 3 Bos. & Pull. 612. In thiscase, Lord Alvanley, 
after referring to the judgment of Sir W. Scott, in the case of the Joseph 

, Harvey, 1 Rob. 306, said, " Without entering into the distinction respecting 
the duties incumbent on a passenger in particular cases, I think, that if he 
goes beyond those duties, he is entitled to a reward in the same manner as 
any other person." Mr. Justice Heath, in giving his opinion, said, "The 
master is bound to carry the passenger to his place of destination, but the 
passenger may give up his passage, if he pleases, and quit the ship, unless 
under very particular circumstances. If, indeed, the ship be attacked, he must 
defend it, and he will be entitled to prize money. ♦ But if the ship be in such 
distress that she can only make her way by pumping, it is the duty of the 
crew to keep her alive until she arrives at a place of safety. Yet, if the 
passenger meet with another ship at sea, he is at liberty to abandon that on 
board of which he has taken his passage." See also The Brig Cora, 
3 Wash. C. C. R. 80 ; The Harmony, 1 Peters's Adm. R. 70. 

2 The Two Friends, 1 Rob. 285 ; The Brig Cora, 2 Wash. C. C. 
B. 80. 

3 Hobart V. Drogan, 10 Peters, R. 110; The Elvira, 1 Gilpin, 60 ; The 
Sloop Peragio, Bee's Rep. 212. Sir William Scott, in the case of The Jo- 
seph Harvey, 1 Rob. 306, speaking upon this subject, where pilots were 
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will endeavor to apply these principles to the case of a 
pilot. 

<§. 413. A pilot is a person taken on board, at a particular 
place, for the purpose of conducting a ship through a river, 
road, or channel, or from or into a port.^ He has a statutable 
duty imposed on him, to vessels in ordinary circumstances, 
and is entitled, therefore, to the statutable reward. But 
he is not bound to go on board a vessel in distress, or in 
apprehension of distress, arising from antecedent causes, to 
render pilot service for mere pilotage reward. If he takes 
charge of a vessel in such circumstances, he is entitled to a 
salvage remuneratifti. He is then performing a service 
beyond his duty as pilot, a service which he was under no 
obligation to perform, and which entitles him to the merit 
and compensation of a salvor.^ 



claiming as salvois, said, " It is allowed, ttiat the court may, in cases of 
pilotage, as well as of salvage, direct a proper remuneration to be made. It 
may be, in an extraordinary case, difficult to distinguish a case of pilotage|i> 
from a case of salvage, properly so called ; for it is possible, that the safe 
conduct of a ship, under circumstances of extreme personal danger and per- J 
sonal exertion, may exalt a pilotage service into something of a salvage 
service, but in general, they are distinguishable enough ; and the pilot, 
though he contributes to the safety of the ship, is not to claim as a legal 
salvor." See also Le Tigre, 3 Wash. C. C. R. 570. 

1 Abbott on Shipping, p. 265. 

a The Star, U Law Rep. 487 ; The Frederick, 1 W. Rob. 17; 8 Jurist, 
365; 9 Id. 191. In Hobart v. Hogan, 10 Peters, R. 123, the language of 
the court would seem to militate against what is stated in the text. "A pilot's 
duty," it was said, " is properly the duty to navigate the ship over and through 
his pilotage limits, or as if is commonly called, his pilotage ground. The 
case, therefore, necessarily presupposes that the ship is in a condition capable 
of being navigated; distressed, if you please, and laboring under difficulties ; 
but still capable, in point of crew, equipments, and situation, of being navi- 
gated. No one ever heard of its being within the scope of the positive duties 
of a pilot to go to the rescue of a wrecked vessel, and employ himself in 
saving her or her cargo, when she was wholly unnavigable." It should be 
observed, with reference to this case, that the real point in judgment was, 
whether a pilot who went on board a wrecked and unnavigable vessel, which 
had been abandoned by the master and crew, and by his exertions brought 
her off and towed her into port, was to be deemed a salvor ? It was con- 
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§ 413. In Newman v. Walters,^ Lord Alvanley puts a case 
which he considers as a clear case of salvage. " Suppose," 
said he, "a tempest should arise while the pilot is on board, 
and he should go off in a boat to the shore to fetch hands, 
and should risk his life, for the safety of the ship, in a man- 
ner different from that which his duty required ; in such a 
case, it seems to me, that he would be entitled to a compen- 
sation in the nature of salvage ; and I am glad Sir W. 
Scott appears to entertain the same opinion." It is, perhaps, 
superfluous to add, that when a pilot assumes the charge of 
a vessel, under ordinary circumstances, he is bound to use his 
best exertions to bring her over his pilotage grounds. If a 
tempest arises, and she is threatened with being wrecked, his 
duty is to use his utmost exertions and skill to preserve her. 
All that is directly within the scope of his office, and the 
obligations it imposes. For such services, he can claim only 
his official compensation. 

<5> 414. A , person may act as an agent aiid claim as a 
salvor, although he does not actually perform in person any 
thing, strictly speaking, in the nature of salvage service. 
Dr. Lushington, in his judgment in the case of " La Purisima 
Concepcion,"^ refers to a decision of Lord Stowell's, which 
has never been reported, allowing £100to a magistrate in Ire- 
land, for salvage services, which consisted in sending police 



tended by the respondent's counsel, that the pilot or pilots were bound in 
their character as such, to render this vessel any assistance in their power, 
and that what they did was in discharge of their duty, and formed no case 
for a claim of salvage. But the court held that the service which was ren- 
dered was of a distinct nature and no more belonging to a pilot to do, than 
to supply a wrecked vessel with masts or sails, or to employ lighters to dis- 
charge her cargo in order to float her. The question whether a pilot 
is bound to go on board a vessel in distress, although navigable, for a 
mere pilotage reward, was not before the court. Any observations, therefore, 
upon that point, are not conclusive of the law, however much they may be 
entitled to respect. 

1 3 Bos. & Pull. 616. 

2 13 Jurist, 967. 

MAR. 29 



338 MARITIME LAW. [CH. X. 

officers to protect the cargo. Dr. Lushington remarks, that 
there may be some doubt whether Lord Stowell did not go 
too far. There must have been some peculiar circum- 
stances in the case, beyond the mere employment of the 
police force, which induced Lord Stowell to allow a claim for 
salvage ; for, in the case of The Aquilia,^ he refused salvage 
to a magistrate whose claim was founded upon the fact, that 
he had sent a police force to protect derelict property. " I do 
not remember," he said, " any case in which a magistrate, 
acting in discharge of his public duty, has demanded to be 
considered as a salvor ; " but he added, and expressed the true 
principle, " this, however, is certain, that, if a magistrate, 
acting in his public duty on such an occasion, should go 
beyond the limits of his official duty, in giving extraordinary 
assistance, he would have an undeniable right to be consi- 
dered as a salvor. It will, therefore, be necessary to inquire, 
what has been the extent of this gentleman's services ? If 
they amount only to the ordinary discharge of his duty, I shall 
be disposed to leave him to the general reward of all good 
magistrates, the fair estimation of his countrymen, and the 
consciousness of his own right conduct. Now, I do not 
discover any peculiar vigilance or activity in his conduct on 
this occasion. The first finders sent to him to inform him 
of the situation of. the vessel, and offered to put it into his 
possession. So far, he is only passive ; but he goes on to 
state, as an eminent service, that he sent fifteen men, under 
the obligation of an oath which he administered to them, to 
assist, and that by their exertions the ship was righted in the 
harbor, and two hundred persons who had come down," as 
it is said, " according to the custom of that coast, for plun- 
der, were driven off," There were other grounds of claim, 
but the judge disposed of the case as follows : " Upon the 
whole, commending this magistrate, for what he did, but 
thinking he might, perhaps, have done more, I am not 
authorized to pronounce that he is a salvor in this case, nor 

i 1 Rob. 46. 
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entitled to any share of the salvage, which I decree to be 
paid to the other parties." 

<^ 415. In the case of La Pnrisima Concepcion, the person 
who claimed as salvor resided in the neighborhood of a 
seaport, and carried on the business of a merchant and ship- 
agent. A vessel was stranded in the vicinity of that port, 
and the master sought the assistance of the ship-agent, in his 
* character as such, for the purpose of having such aid 
rendered to the vessel and cargo as, under the circumstances, 
might be necessary, namely, to take out the cargo, if that 
step was desirable, or otherwise to get the vessel oflf the 
ground on which she was lying and into a place of safety. 
The agent personally superintended that service, but did not 
actively perform any part of the duty, or incur the slightest 
risk of his own life, or any danger to his own person. The 
question presented for adjudication was, whether a person so 
circumstanced could maintain, in a court of admiralty, an 
action against»the ship and cargo so saved. Dr. Lushington, 
observ^ing that it was an advantage, both for ship-owners 
and for merchants who are the proprietors of the cargo, and 
also for the advantage of persons who carry on the occupa- 
tion of a ship-agent, that there should be jurisdiction in the 
court of admiralty over a case of that nature, proceeded to 
adjudge, in accordance with previous cases, that the agent 
might claim as a salvor, and referred the accounts to the 
registrar and merchants for adjustment before distributing the 
reward. 

<§> 416. It is the doctrine of the English courts, that the 
crew cannot, without the intervention of circumstances, 
amounting to a dissolution of their contract, become salvors 
of their own ship. The maxim, that "freight is the mother 
of wages," is in a measure discarded, and it is held, that in a 
case of shipwreck, although the vessel be destroyed, and the 
freight and cargo lost, yet the seamen are entitled to wages 
for the voyage, if they have performed their duty, provided 
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some portion of the wreck happens to be saved, either by 
their exertions, or even by the exertions of third persons.^ 
The current of American decisions, on the contrary, do not 
allow the seamen, in such a case, to recover out of the frag- 
ments of the wreck, or from the owner personally, their 
wages eo nomine, but decree them a salvage remuneration.^ 
The doctrine, however, upon this subject, is a vexed and 
floating one in our jurisprudence. "Whether a seaman," 
said Judge Hopkinson, in the case of the Elvira,^ " can, in 
any case, become a salvor for services rendered to his ship, 
in any extremity of danger or distress, is another question, 
upon which I do not now give any opinion. Great judges 
have differed about it ; but it is clear, that a seaman is much 
more closely bound to a ship than a pilot, and his duties to 
her are far more extensive, permanent, and severe." 

<§, 417. In the case of The Brig Sophia,* it was held that 
when any part of the vessel or cargo, in a case of shipwreck, 
is saved by the meritorious exertions of the crew, they are 
entitled to receive their wages out of the property thus 
preserved. On this principle, it was said a new claim for 
wages is given by the law, although that which was founded 
on the original contract between the ship-owners and mari- 
ners is annulled and lost by the loss of the freight. Judge 



1 The Neptune, 1 Hagg. 227 ; The Reliance, 2 W. Rob. 119 ; The Star, 
14 Law Rep. 494 ; The Statute of 7 & 8 Viot. oh. 112, § 17, requires the 
wages to be paid, irrespective of freight, provided the seaman performs his 
duty. 

3 1 Peters, Adm. R. 186, note ; Giles v. The Cynthia, 2 Peters, Adm. R. 
203 ; The Catherina Maria, Id. 424 ; The Gate, 1 Peters, 48 ; The Harmony, 
Id. 70 ; Frothingham v. Prince, 3 Mass. 563 ; The Two Catherines, 2 Mason, 
R. 319 ; The Saratoga, 2 Oallis, 164, 183 ; Dunnett v. Tomhagen, 3 Johns. 
R. 154; 3 Kent's Com. 195; Hobart v. Drogan, 10 Peters's S. C. R. 
122. , 

3 1 Gilpin's R. 60. 

* 1 Gilpin's R. 79, See also the case of the Hercules, Id. 184, where 
Judge Hopkinson held in accordance with his previous decision in the Brig 
Sophia. 
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Ware, in the case of The Dawn,^ whilst he held, that in case 
of shipwreck, the seamen who remain by the vessel, and 
exert themselves to save all that is possible of the ship and 
cargo', are entitled to their full wages, without deduction, out 
of the material which they save from the ship, if enough is 
saved to pay them, went further, and decided that they were 
entitled to a further reward in the nature of salvage against 
the whole mass of property saved. 

>§> 418. In the case of The Massasoit,^ Sprague, J., held, 
that in case of shipwreck, seamen are entitled to wages, as 
such, if by their exertions remnants of the vessel to the 
amount of the wages are saved, although no freight be 
earned. And that their right to wages is not defeated by the 
fact that they were prevented by sickness, or by the act of 
the owners in procuring other aid, and dispensing with their 
services, from aiding in saving or guarding the materials of 
the wreck. He denied, that in such a case they could be 
deemed salvors. " This," he remarks, " would not only be 
inconsistent with the contract of hiring, but a startling vio- 
lation of that principle of maritime policy which sedulously 
endeavors to bind up the interest of the mariner with that of 
the owner. It would be not only an inducement to relax 
his efforts in time of difficulty and danger, but a direct 
temptation to cause shipwreck and disaster, that he might 
successfully claim the large rewards of salvage service." 

<^ 419. The authorities already cited sufficiently show the 
uncertain state of American law upon this subject ; and a 
recent decision in the Circuit Court of the United States by 
Judge Woodbury only serves "to thicken the confusion." 
That lamented jurist, in the case of The Niphon's Crew,^ 
affirmed the maxim, that " Freight is the mother of wages." 



1 26 American Jurist, 216 ; S. C. Daveis's Rep. 121. 

2 7 Law Rep. 522. 

3 13 Law Rep. 266. 
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He said, that the principle on which some of the cases pro- 
ceed, namely, that the vessel when saved, in part or in whole, 
gives a title to wages, was, in his judgment, erroneous. 
Freight earned, or prevented by the owner from being 
earned, alone constituted the seaman's title to his wages. 
The cargo, and not the ship, was the security upon which 
he must rely. The logical consequence of this doctrine 
would seem to be, tha,t, as the cargo or freight is only to be 
looked to for the payment of wages, irrespective of the ship, 
then the loss of the freight from shipwreck or other vis major 
would involve a loss of the wages, no matter how much 
of the ship was saved from the catastrophe. But when the 
security of the freight fails, the manifest hardship of carrying 
the principle fully out, compels those judges who uphold the 
maxim, that " freight is the mother of wages," and deny 
that the ship furnishes any title thereto, to resort to it 
at last, and, like Judge Woodbury, in the case of the 
Niphon, to treat the seaman's claim as salvage to be paid out 
of the fragments of the wreck. 

|§> 420. The American authorities without, I believe, any 
exception, establish the principle, that, in a case of ship- 
wreck during the voyage, where the freight is lost by the total 
destruction and loss of the cargo, the seamen, if they remain 
by the ship and assist in saving any portion of it, will be 
entitled to receive their wages out of the fragments of the 
wreck, if enough is saved to pay them. But, while some of 
the cases treat their claim as one of salvage, others regard it 
as a claim for wages eo nomine, and allow it as such. It is 
difficult to perceive upon what principles of justice or human- 
ity the doctrine, that seamen shall be deprived of all remu- 
neration for their services by the loss of the freight, or be 
compelled to rely upon the fragments of the wreck for their 
hard earned wages, can be maintained. They stipulate to 
perform certain duties. If they perform them, why should 
they not receive the stipulated reward ? Why should they, 
in addition to the hazards and hardships of the voyage, suffer 
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the loss of all their earnings by its misfortunes? "What," 
said Lord S to well, in the case of the Neptunej^ " is the obli- 
gation which a mariner contracts, with the ship in which he 
engages to serve ? It is not only to navigate her in favora- 
ble weather, but likewise in adverse weather, inducing ship- 
wreck, to exert himself to save as much of the ship and 
cargo as he can. It is a part of his bounden duty in his 
character of a seaman of that ship. In performing that duty, 
he assumes no new charactet. He only discharges a portion 
of that covenanted allegiance to the vessel which he con- 
templated, and pledged himself to give, in the very forma- 
tion of that contract, which gave him his title to the stipu- 
lated wages." The mariner, having performed his contractj 
" discharged his covenanted allegiance," exerted his strength, 
and exposed his life " to save as much of the ship and cargo 
as he could," upon what principle of natural justice or of 
sound policy should he be deprived of his wages, all except, 
perhaps, the value of the plank that carried him safely to 
the shore ? Is the contract which he enters into of no mu- 
tuality of obligation, binding upon him to the extreme limit, 
exacting his utmost exertions in the trying hour of peril, but 
not obligatory upon the owner, if human strength and skill 
prove too feeble to resist the fury of the elements ? Such an 
interpretation of a seaman's contract seems inconsistent, and, 
we may add, unnatural and unjust. 

>§> 431. We have seen that many of the American cases 
proceed upon the principle, that a mariner, in a case of ship- 
wreck, may entitle himself to salvage by saving any part of 
the ship. It is doubted whether this principle is a sound 
one. Shipwreck does not dissolve the mariner's contract. 
" It is the stipulated duty of the crew to protect the ship 
through all perils, and their entire possible service, for this 
purpose^ is pledged to that extent." ^ Events, however, may 



1 1 Hagg. R. 236. 

3 Lord Stowell in The Neptune, 1 Hagg. 236. 



344 MAKITIME LAW. [CH. X, 

happen, that will enable a seaman to become a salvor of his 
own ship. Whenever his relation to the vessel has been 
dissolved, he may then assume a new character. Capture 
discharges a seaman from his contract. If he assists in a 
rescue of the ship from the captors, he is treated as a salvor 
upon the ground, that it is no part of his duty to attempt a 
rescue. He is no more bound to incite or aid. in a rescue 
than a passenger or any stranger to the ship.^ In the. case 
of the Ship Blaireau, a seaman "was left on board the wreck 
by the master and remaining crew, who abandoned it. The 
seaman alleged, that he was prevented by the officers and 
crew of The Blaireau from accompanying them on board the 
Spanish ship that took them off, in the first instance, by 
force and refusal of permission, but that he afterwards 
remained voluntarily. Being alone with the wreck, he 
endeavored, as he asserted, to repair the brig, put her before 
the wind, and hoisted a signal of distress. In this situation, 
she was found the next day by the ship Firm, bound from 
Lisbon to Baltimore. She was brought into Chesapeake 
Bay, after a navigation of nearly three thousand miles, by 
six persons who went on board of her from the Firm, and by. 
the seaman who was found on board. It was held by the 
Supreme Court of the United States, that this seaman was 
clearly a salvor, and entitled to a salvage reward. " There 
was certainly," said Chief Justice Marshall, "no individual 
who assisted in bringing in the Blaireau, that contributed so 
much to her preservation as Toole. Every principle of jus- 
tice and every feeling of the heart must arrange itself on the 
side of his claim. But it is contended, that the contract he 
had entered into bound him to continue his endeavors to 
bring the vessel into port, and that the principles of general 
policy forbid the allowance of salvage to a mariner belonging 
to the ship which has been preserved. The claims upon 
him, on the ground of contract, are argued with a very ill 



1 The Two Friends, 1 Rob. 271 ; The Harmony, I Patera's Adm. 
R. 70. 
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grace indeed. It little becomes those who devoted him to 
the waves, to set up a title to his further services. The 
captain, who was intrusted by the owner with power over 
the vessel and her crew, had discharged him from all further 
duty under his contract, as far as any act whatever could 
discharge him, and it is not for the owner now to revive 
this, abandoned claim." It will be seen that the court 
allowed salvage to the mariner, Toole, upon the ground that 
he had been discharged from his contract, and was thus ena- 
bled to become a salvor. Whether the court were right or 
wrong in considering the circumstances of the transaction as 
amounting to a dissolution of the contract, is wholly imma- 
terial. The important consideration is, that it was only by 
regarding the contract as annulled, that the seaman was 
treated as a salvor. And that, it seems to us, is the only 
solid and proper ground upon which to place the claim of a 
mariner to a salvage remuneration. 

<§. 432. Where all the crew of a salvor ship are willing 
to engage in the salvage service, those who remain behind 
are equally entitled to reward as salvors with those who go 
on board the saved ship.^ , ^ 

<§> 423. Our next inquiry will be, as to what acts of the 
salvors will forfeit their claim to salvage. Embezzlement 
by a salvor, directly or indirectly by connivance, is punished 
by a forfeiture of all claim to the salvage remuneration. And 
it is immaterial whether the embezzlement was perpetrated 
at sea or in port, or after the property is in the custody 
of the law. If done in port, the felonious act is punish- 
able alone by the local tribunals ; but that circumstance 
does not form an objection to a court of admiralty in 
decreeing salvage, examining the charge of embezzlement, 



1 The Baltimore, 3 Dods. Adm. R. 132 ; The Centurion, Ware's R. 
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which, if true, goes to the very foundation of the salvor's 
right.i 

^ 424. The embezzlement of one salvor does not preju- 
dice his co-salvors who are innocent. It only works a for- 
feiture of the share of the guilty party. And where the 
owner of a salvor ship has received from the owner of 
goods, saved from a wreck, the whole salvage compensation, 
without any deduction for embezzlement, he cannot set 
up, in defence to an action by one of the crew for his 
portion of the salvage, that the claimant had been guilty of 
embezzlement.2 

•^ 425. An abandonment of the service before it is com- 
pleted will defeat a claim for salvage, because no allowance 
is made for meritorious exertions alone. The property must 
be actually benefited.^ 

■§1 426. No acts of previous misconduct can be set up 
against a claim for salvage on the part of the crew, if, 
while actually engaged in the salvage service, they con- 
ducted th|mseWes in an orderly manner, and were obedient 
to authority.* 

"^ 427. False pretences and fraudulent misrepresentations,- 
made for the purpose of imposing a belief of imaginary 
dangers and hardships which had never been encountered, 
in order to inflame the salvage reward, will be punishable by 
a court of admiralty, if not by an absolute forfeiture of all 
salvage, certainly by the allowance of a diminished "compen- 
sation. Spoliation, smuggling, an obtrusion of services 



1 The BIaireau,2 Cranoh,265; The Rising Sun, Ware, 378 ; The Boston, 
1 SuDin. 328. 

2 The Rising Sun, Ware, 378 ; Darling v. Simpson, 19 Maine, 175. 
8 The India, 1 W. Rob. 406. 

* The Centurion, Ware, 477. 
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after the salvors have been formally discharged by the 
owners, a refusal to avail themselves of further assistance, 
which is offered and is needed for the safety of the property, 
and any subsequent negligence or misconduct of the salvors 
will either wholly forfeit the reward, or greatly diminish its 
amount.^ 

<5i 428. Salvors are admitted as witnesses to testify in their 
own cause, from the very necessity of the case. The court, 
however, exercises a discretion in receiving or refusing all 
such parts of the testimony as do not relate to facts occur- 
ring at the time of the alleged salvage service, of which, 
in some cases, the salvors are the only witnesses.^ Indeed, 
it is said by very high authority, that salvors are incompe- 
tent to testify to any other facts than those which the. court 
may deem to be peculiarly or exclusively within their 
knowledge.^ 

<5> 429. The distribution of the salvage money among the 
salvors rests in the discretion of the court, to be governed 
by the peculiar circumstances of each individual case. There 
are, however, some general rules, to which courts of admi- 
ralty ordinarily adhere. Thus, it is the practice to give the 
master of the salvor ship double the amount bestowed upon 
the mate, even though the latter is put in command of the 
salved ship. This is not, however, an inflexible rule. In a 
case of extraordinary exertion on the part of the mate, or of 
great perils, hardships, and sacrifices incurred by him, as 
commander of the actual salvors, his proportion is per- 
mitted to "approach nearer to that of the master. Lord 
Stowell has said, that "the owners of the salvor ship in 



1 The Elizabeth and Jane, Ware, 38 ; The Bello Corrunes, 6 Wheaton, 
152; The Glasgow Packet, 2 W. Rob. 306; The Dosseitei, 10 Jurist, 
865; The Dake of Manchester, Ibid. 863; The Neplune, 1 W. Rob. 
297. 

2 The Star, 14 Law Rep. 493. 

3 The Henry Ewbank, 1 Sumner, 400. 
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general have no great claim — as to labor and danger, none." 
But our courts, upon a principle both of justice and sound 
policy, allow them a liberal salvage, usually one third of the 
whole amount. When there is a deviation to save property, 
the insurance upon the ship is discharged. Every owner, 
unless endowed with very extraordinary virtue, would in- 
struct the master of his ship to refuse all assistance to vessels 
in distress, were it not that he is compensated for the risk 
incurred by the prospect of a liberal salvage remuneration.^ 
In a case of extraordinary peril to the salvor vessel, in eflfect- 
ing salvage service, the owner may entitle himself to a 
greater proportion than one third. He has been allowed one 
half.2 

<5i 430. In ordinary cases, the shipper of cargo is not 
entitled to share in the salvage, unless, indeed, he has ex- 
pressly assented to the deviation, and thereby released the 
owner of the ship from his responsibility therefor. The 
allowance of salvage to the owner of the ship is founded on 
considerations that do not apply to the owner of the cargo. 
The former, as we have seen, by the deviation loses the 
security of his insurance policy, and becomes his own 
insurer. He is also under an obligation, arising from his 
general contract, to deliver the goods at the port of destina- 
tion, the perils of the seas and the acts of God only excepted. 
The master has no implied authority from the owner of the 
cargo to deviate from the voyage for salvage purposes. 
Hence it is, that the owner of the ship, in consequence of 
the deviation, not only becomes his own insurer, but is 
responsible to the owner of the cargo for any lass it may 
sustain therefrom. There is, therefore, a peculiar propriety in 



1 The Heniy Ewbank, 1 Samner, 400, 439 ; The Blaireau, 2 Cranch, 
240 ; The Cora, 2 Wash. 80, 87 ; 1 Peters, Adm. R. 34, note ; Ware's R. 
35 ; 1 Rob. 37. 

S The Ship Cato, 1 Peters, Adm. R. 48, 49 ; The San Bernardo, 1 Rob. 
178 ; The Waterloo, 2 Dod. R. 412. 



OH. X.] OB SALVAGE. 349 

allowing him a liberal salvage for the risk he assumes. No 
such consideration exists in favor of the owner of, the cargo, 
because he incurs no risk, and needs no indemnity.^ 

^ 431. An apprentice will be entitled as a salvor to his 
share of the salvage, for his own use. The right of the 
master to the earnings of his apprentice, in the way of his 
business, or of any other business which is substituted for 
it, is different from a right to his extraordinary earnings, 
which do not interfere with the profits the master may legi- 
timately derive from his service. Of this latter description is 
salvage. It is an extra benefit, the reception of which does 
not deduct from the profits the master is entitled to from his 
service. The master might, however, be entitled to a por- 
tion of the salvage, for having risked the future service of 
his apprentice. 2 

<§> 433. The case of a slave would seem to be clearly 
distinguishable from that of an apprentice. In the latter 
case, the master is only entitled to the ordinary services of 
the apprentice within the scope of his apprenticeship duties. 
But in the former case the idea of property is interposed, 
and the slave cannot, by any extra exertions or extraordinary 
services, entitle himself to the benefit of his earnings. They 
belong, like himself, to his master. Such would seem to be 
the logical result of the relation of master and slave. But 
the slave, like the apprentice, in cases of salvage, has been 
adjudged the salvage remuneration, to his own separate 
use.^ 



I The Ship Nathaniel Hooper, 3 Sumner, 580, 681 ; The Ship Cato, 

1 Peters, Adm. 48, 66, 67 ; The Brig Cora, 2 Peters, Adm. R. 361 ; S. C. 

2 Wash. R. 80, 87. 

a The Ship Blaireau, 2 Cranch, 240 ; The Ann, 2 Peters, Adm. R. 
283. 

3 The Messenger, 2 Peters, Adm. R. 284, 287. See also The Blaireau, 
2 Cranch, 240. 
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>§> 433. In salvage cases, the appellate courts of the United 
States, sitting in admiralty, are not disposed to encourage 
appeals upon light and* frivolous grounds, nor in any case, 
unless there has been some clear, obvious, and determinate 
mistake of law or fact, which has led to an erroneous and 
extravagant diminution or increase of the salvage beyond 
what the circumstances manifestly justify. The policy of 
this rule has been vindicated by Judge Story, upon grounds 
perfectly satisfactory. "If there ever can be," he observes, 
" any class of cases to which the doctrine most emphatically 
applies, Interest Reipublicm, ut finis sit litium, that of sal- 
vage constitutes the class. The merits of such services 
rarely admit of any definite and exact compensation, and it 
would be delivering over the whole subject to interminable 
doubts, to encourage the efforts of the parties to gauge the 
discretion of the different courts, and to run a race for vic- 
tory upon the chances of the possible differences of judicial 
opinion, necessarily connected with the accidental views, or 
the complexional habits of thought of different minds. In 
matters of mere discretion, the mind of man must ever be 
varium et mutahile. It is on this account that it has become 
a general rule, I had almost said a fixed law, of our appellate 
courts sitting in admiralty, not to change the decree of the 
court below, unless there is an exceedingly strong case made 
out of an abuse or palpable mistake in the exercise of its 
discretion in the decree pf salvage."^ 

<§. 434. A few words with respect to salvage on a recap- 
ture, will close this chapter. A neutral can claim no salvage 
for a recapture from a belligerent, because the recapture is 
unlawful. And a neutral, captured by a belligerent, is to be 
discharged without payment of salvage. If the neutral, 
whilst in possession of the belligerent, is recaptured, there 
arises no claim for salvage. For the liberation of a clear 



1 fiearse v. Three Hundred and Forty Pigs of Copper, 1 Story's R. 
322. 
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neutral from the hand of the enemy is no essential service 
rendered to him, inasmuch as the same enemy would be 
compelled, by the tribunals of his own country, after he had 
carried the neutral into port, to release him, with costs and 
damages for the injurious seizure and detention.^ This 
doctrine is founded upon the supposed safety of the neutral ; 
but let a belligerent subject to condemnation all neutrals 
captured by its cruisers, and a very different rule is applied. 
A recapture, under such circumstances, from a belligerent 
thus lawless, confers a direct benefit upon the neutral, and 
therefore gives a meritorious claim to salvage. 

§ 435. The rule of British jurisprudence, with respect to 
the property of allies, taken at sea by a common enemy and 
retaken by British subjects, is the equitable rule of recipro- 
city. " The maritime law of England," says Sir William 
Scott, " having adopted a most liberal rule of restitution on 
salvage, with respect to the recaptured property of its own 
subjects, gives the benefit of that rule to its allies, till it 
appears that they act towards British property on a less liberal 
principle — in such a case, it adopts their rule, and treats 
them according to their own measure of justice."^ The 
same rule has been established in this country by an act of 
Congress.^ 

<5> 436. It is sufficient to entitle a salvor to a just compen- 
sation, that a beneficial service has been rendered, by which 
the property has been rescued from imminent danger. And 
it is no answer to his claim, that his intention was to appro- 
priate the whole of the property to his own use, as where a 
vessel captured as prize turns out to be a mere case of sal- 
vage. The recaptor is seldom actuated by the sole view of 
saving the vessel. In no case is the inquiry made.* 



1 Talbot V. Seeman, 1 Cranoh, 1 ; The War Onskan, 2 Rob. 299. 

2 The Santa Cmz, 1 Rob. 63. 

3 Act of March 3d, 1800, c. 14, § 3. 

4 Le Tigre, 3 Wash. 574 ; Talbot u. Seeman, 1 Cranoh, 36. In the case 
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of The Harmony, 1 Pelers, Adm. R. 75, where Judge Peters allowed a sal- 
vage reward to two female passengers, for assisting in the rescue of the ship 
from the captors, the doctrine stated in the text, with respect to the motives 
of salvors, was alluded to. " It is unnecessary," he said, " to inquire into the 
motives inducing the recapture or rescue. Speculative or interested investi- 
gators, who, in analyzing the human mind, view the dark side of human 
nature, find that the best actions of men spring from selfishness. I do not 
envy them this discovery, or the humiliating reflections that flow from it. It 
is enough for our present purpose, that the recapture has been made, and 
that the owners of the ship and cargo have recovered their property to a very 
great amount. The benefit accruing to them, and not the motives, but the 
services of those, who, at the risk of their lives and with highly meritorious 
exertions, restored what otherwise would have been lost, are the leading 
objects of our present inquiry." 



CH. XI.] OP THE mariner's CONTRACT. 353 



CHAPTER XI. 

OE THE mariner's CONTRACT. 

■J. 437. We are now to consider a contract of a high and 
privileged nature — a mariner's contract for hire and ser- 
vice. The office performed by a seaman is a meritorious 
and hazardous one. His compensation is inconsiderable, but 
it is protected with peculiar care. The law justly regards 
him as belonging to a class, which, from its general charac- 
teristics, is singularly liable to imposition. It therefore 
scrutinizes with a jealous eye, the agreements which he 
makes, and asserts his rights with a strong hand.^ 



I In the case of Brown v. Lull, 2 Sumner's Rep. 443, 444, Judge Story 
portrays the character of seamen in the following language : " Seamen," he 
says, " are a class of persons remarkable for their rashness, thoughtlessness, 
and improvidence. They are generally necessitous, ignorant of the nature 
and extent of their own rights and privileges, and for the most part incapa- 
ble of duly appreciating their value. They combine in a singular man- 
ner the apparant anomalies of gallantry, extravagance, profusion in expend- 
iture, indifference to the future, credulity which is easily won, and confidence 
which is readily surprised. Hence it is, that bargains between them and 
ship-owners, the latter being persons of great intelligence and shrewdness 
in business, are deemed open to much observation and scrutiny, for they 
involve great inequality of knowledge, of forecast, of power, and of condition. 
Courts of admiralty, on this account, are accustomed to consider seamen as 
peculiarly entitled to their protection. So that they have been, by a some- 
what bold figure, often said to be favorites of courts of admiralty. In a just 
sense, they are so, so far as the maintenance of their rights and the protec- 
tion of their interests against the effects of the superior skill and shrewdness 
of masters and owners of ships are concerned. Courts of admiralty are not, 
by their constitution and jurisdiction, confined to the mere dry and positive 
rules of the common law ; but they act upon the enlarged and liberal juris- 
prudence of courts' of equity ; and, in short, so far as their powers extend, 
they act as courts of equity." 
30* 
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§ 438. A manner is a person employed on board a ship 
to assist in its navigation and preservation. The term in- 
cludes not only the officers and ordinary seamen, but all those 
•who render necessary services on board, or contribute to the 
preservation of the ship ; such as surgeons, pursers, cooks, 
stewards, carpenters, coopers, engineers, and firemen.^ But 
a barber, or a musician employed to serve as such, is not a 
mariner, nor entitled to the privileges of one.^ 

§ 439. To constitute a mariner, in the sense of the mari- 



1 ConWing's U. S. Adm. p. 71 ; The Prince George, 3 Hagg. Adm. R. 
376 ; Black v. The Louisiana, Peters, Adm. Deo. 268 ; Turner's case, 
Ware's Rep. 83 ; Wilson v. The Ohio, Gilpin's R. 514 ; Macomber v. 
Thompson, 1 Sumner's Rep. 384; The Farmer, Gilpin's Rep. 534. In the 
case of The Lord Hobart, 2 Dods. Adm. Rep. 104, Lord Stowell doubted 
whether a surgeon could be deemed a mariner within the meaning of the law. 
and thus be entitled to sue in the admiralty for his wages. " With respect 
to the surgeon's claim, (he observed,) that, I think, stands upon a much 
more doubtful foundation. I am not myself aware of any case in which a 
surgeon has been permitted to sue for wages in the admiralty court, nor have 
the counsel been able to bring any such case to my notice. The absence of 
all cases of this kind is certainly a strong circumstance to show that the 
court possesses no such jurisdiction. A carpenter, it is said, has been per- 
mitted to sue in the admiralty for his wages, and it has been asked, why the 
same privilege should not be extended to a surgeon ? But, it must be recol- 
lected, that a ship's carpenter frequently acts in the capacity of a mariner 
also, which, I presume, a surgeon is not expected to do. The claim, there- 
fore, of the surgeon does not rest on the same foundation as that of the car- 
penter, who is also regarded in the light of a mariner ; and this distinction 
may possibly take the claim on the part of the surgeon out of the limits of 
the jurisdiction assigned to this court by the courts of common law." Vide 
reporter's note to this case ; also, Mills v. Long, Sayer's Rep. 136. But in 
this country, notwithstanding the case of The Ship New Jersey, 1 Peters, 
Adm. R. 233, where it was assumed that the ship's physician had no lien on 
the ship, it is, I presume, to be considered as settled, that a surgeon employed 
on board a ship is a mariner in the sense of our law. By attending to the 
Jiealth of the crew and ministering to them when sick, he performs an office 
of direct importance to the navigation and preservation of the vessel. And 
the same is true, in their respective capacities, of the carpenter, cook, and 
steward. The Superior, Gilpin's Rep. 516 ; The Farmer, Id. 534. 

2 The Farmer, Gilpin's Rep. 534. 
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time law, the services which he renders must pertain to the 
business of navigation. It is not enough that the service 
performed or to be performed is on the high sea, or on tide 
water ; it must in its subject-matter be maritime ; it must 
have some relation to trade and commerce ; some connection 
with a vessel employed in trade, with her equipment, her 
preservation, or the preservation of her crew.^ 

"§. 440. Services performed by a female, in the capacity of 
cook and steward, and keeper of the ship and her stores, 
in harbor or dock, entitles her to recover wages therefor, as 
a mariner.^ And we presume the same result would follow 
from the performance of any other services on board, which 
from their nature would be deemed maritime services. This 
certainly would be the case, considering the question upon 
general principles. Courts of admiralty, however, in the 
observance of a wise policy, might be disposed to look with 
disfavor upon the practice of employing females on board , 
our ships, and of regarding them in the light of mariners. 

<§> 441. Seamen are usually employed for a certain sum per 

1 The Parmei', Gilpin's Rep. 534 ; Conkling's U. S. Adm. 73. 

2 The Jane and Matilda, 1 Hagg. Adm. R. 188. Whilst Lord Stowell, 
in the case we have here cited, as containing the doctrine laid down in the 
text, asserted the legal power of a female sailor to earn wages in that capa- 
city, he observed, at the same time, that it was a claim which he had no par- 
ticular wish to encourage. He thought the practice of employing females 
on board ships might lead to a good deal of moral disorder, that it might 
be too likely to convert ships into places of irregular indulgence, and that 
there might be occasion to fear that the lawful commands of the master 
would not be the only commands to which a ready obedience would be given. 
But whilst his lordship was not disposed to encourage any general practice of 
this kind, he said he could not blind himself to the facts of the particular case 
before him. The female had actually and properly performed the service 
belonging to the employments which we have specified. She had done so at 
the request of the captain, and without objection from the owners, and had 
thus saved to the ship and her owners the expense of another cook and 
steward. Upon these facts. Lord Stowell held, and very properly held, that 
she was justly entitled to the payment of the wages ordinarily due for such 
services as she rendered. 
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month, or for a fixed sum for the voyage. In the fishing 
trade, however, the general usage is to admit them to share 
the profits of the adventure, in lieu of wages. This prac- 
tice does not operate to make the seamen partners with the 
owners, in the produce of the voyage. Their share of the 
profits is deemed by the law to be in the nature of wages, 
unliquidated at the time, but capable of being reduced to a 
certainty on the sale of the cargo.^ As a seaman's contract, 
therefore, to share in the profits of the voyage, is not con- 
sidered a partnership, he may maintain an action of assump- 
sit therefor at common law, or a libel may be brought in the 
admiralty for his proportion of the proceeds of the adventure, 
to be ascertained by a final settlement of the voyage.^ 



1 Abbott on Shipping, p. 714 ; Wiljjinson b. Frazer, 4 Esp. R. 182. In 
the case of Baxter v. Rodman, 3 Picli. R. 435, the Supreme Court of 
Massachusetts decided conformably to the doctrine stated in the test, 
that the master and crew who engage in a whaling voyage, and are to 
receive their pay out of the proceeds of the oil, are not joint owners and 
quasi partners with the owners of the ship, and need not be joined in an 
action brought by the owners to recover of a third person a part of such oil. 
" The owners of the vessel and projectors of the voyage," said Parlter, C. 
J., in delivering the opinion of the court, " are the owners of the product of 
the voyage. The true meaning of the shipping contract is, that the men 
shall be paid out of the proceeds in a stipulated proportion. It is an agree- 
ment as to the mode of compensation, and gives them no property in the oil, 
but only regulates the amount of compensation. This, we think, is the true 
construction, and in this we are supported by the cases cited." Vide also 
The Frederick, 5 Rob. Adm. R. 14. 

By the act of Congress of June 19, 1813, the jurisdiction of the admiralty 
courts is extended to the cognizance of suits for shares in whaling voyages, 
the same as for the wages of seamen or mariners in the merchant service. 
See chap. ii. ^^ 1, 2. 

2 Maoomber v. Thompson, 1 Sumner's Rep. 384 ; Wilkinson v. Fraaer, 
4 Esp. 182 ; The Crusader, Ware's Rep. 437. In this latter case, the 
master had chartered the vessel of the owners, to employ her on shares. 
The libellant went in the vessel as mate. He went under a contract to share 
equally with the master the profits and loss of the adventure. Judge Ware 
held, that the allegation of partnership was not sustained by proof of such a 
contract unattended by other circumstances, and without proof of what the 
share was to be. He doubted, if the contract was to be considered as consti- 
tuting a partnership, whether the admiralty would have jurisdiction of it. 
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"^i 442. In the whaling busmess, although there is no posi- 
tive law requiring it to be done, it is still the usage to reduce 
the mariner's contract to writing. But in all voyages from 
any port of the United States to any foreign port, and in all 
coasting voyages from one State to any other than an adjoin- 
ing State, the master, before proceeding on such voyage, is 
required, by act of Congress,^ to make an agreement in writ- 



" If the contract between the parties," he observed, " were in truth a con- 
tract of partnership, it is not easily to be perceived how it can be brought 
within the cognizance of the admiralty. For though the admiralty has a 
general jurisdiction over maritime contracts and matters done on the sea, it 
does not follow that it has jurisdiction over all contracts leading to maritime 
adventures and to employment on the high seas. If two persons engage as 
partners in maritime commerce, the contracts which they make with others 
for marine service, and other contracts in which the consideration is essen- 
tially fnaritime, as contracts of affreightment, or contracts with material-men, 
for the supplies or repair of the vessel, fall within the jurisdiction of the 
admiralty. But the contract of partnership between themselves, though it 
may exclusively have for its object maritime commerce, belongs ordinarily, 
at least, to another forum." 

1 Act of July, SOthj 1790, oh. 56, sec. 1. A whaling or fishing voyage 
is not deemed to be " a foreign voyage " within the meaning of the various 
acts of Congress, using that phrase. " A foreign voyage " means, in the 
language of trade and commerce, a voyage to some port or place within the 
territory of a foreign nation. But the oiiean is deemed the common high- 
way of all nations, and foreign to none. It is in no just sense within any 
foreign jurisdiction. Taber v. United States, 1 Story's Rep. I, 7. 

The act of July 29, 1813, ch. 35, provides that the master or skipper of 
any vessel of the burden of twenty tons or upwards, qualified according to 
law for carrying on the bank and other cod fisheries, bound from a port of the 
United States, to be employed in any such fishery at sea, shall, before pro- 
ceeding on such fishing voyage, make an agreement in writing or print with 
every fisherman who may be employed therein, (except only an apprentice 
or servant of himself or owner,) and in addition to such terms of shipment 
as may be agreed on, shall in such agreement express whether the same is 
to continue for one voyage or the fishing'seasoh, and shall also express that 
the fish or the proceeds of such fishing voyage or voyages, which appertain 
to the fishermen, shall be divided among them in proportion to the quantities 
or number of said fish, which they may respectively have caught ; and the 
agreement to be countersigned by the owner or his agent. Fishermen em- 
ployed in the fisheries are liable to the like penalties for desertion, and to be 
apprehended and detained for such desertion, as seamen in the merchant ser- 
vice. Ibid. 
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ing or print, with every seaman or mariner on board, (except 
such as shall be apprentice or servant to himself or his 
owners,) declaring the voyage or voyages, term or terms of 
time, for which such seaman or mariner shall be shipped. 
If this is not done, he forfeits twenty dollars for every such 
seaman or mariner, and shall pay to every such seaman or 
mariner the highest price or wages, which shall have been 
given at the port or place, where such seaman or mariner 
shall have been shipped for a similar voyage within three 
months next before the time of such shipping, and such sea- 
man or mariner not having signed such contract shall not be 
bound by the regulations, nor subject to the penalties and 
forfeitures contained in the act. And by the act of Congress 
of July 20th, 1840,^ it is declared, that all shipments made 
contrary to the provisions of that act and other acts of Con- 
gress, shall be void, and any seaman so shipped may leave 
the service at any time, and demand the highest rate of wages 
paid to any seaman shipped for the voyage, or the sum agreed 
to be given at his shipment. 

<§, 443. The act of 1790,2 it will be observed, requires 
" the voyage or voyages, term or terms of time, for which#| 
every seaman or mariner on board shall be shipped " to be 
declared in the shipping-articles. To comply with this 
enactment, it is necessary, that in the description of the 
voyage, the terminus a quo, and the terminus ad quern, 
should be clearly specified. Hence a voyage described as 
from one port to another, " and elsewhere," means a voyage 
from and to the specified ports. The terms " and elsewhere," 
are construed as subordinate to the voyage specified, and 
only authorize the pursuing such a course as may be neces- 
sary to accomplish the principal voyage.^ It may not, per- 



1 Chap. 23, sec. 10. 
a July 20ih, 1790, ch. 66, sec. 1. 

3 1 Hall's Law Journal, 209. By the act of 2 Geo. 2, c. 36, made per- 
petual by 2 Geo. 3, ch. 31, sec. 1, it appears that the shipping-articles must 
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haps, be essential to the validity of shipping-articles, that 
there should be an insertion of the name of every port to 



" express the voyageioT which the seamen or mariners are shipped." In the 
case of The Minerva, 1 Hagg. Adm. Rep. 347, the voyage was described in 
the shipping-articles, as a voyage from London to New South Wales and 
India, and to return to a port in Europe. In the margin there was added in 
a way hardly legible, and without any reference as to where these words 
were to come in, " or elsewhere." It was extremely probable, from the 
evidence, that the words " or elsewhere " were interpolated by the captain 
after the contract was signed. Upon the arrival of the ship at Port Jackson, 
the captain, for the first time, made known to the crew his intention of pro- 
ceeding to distant ports, not specified, as they supposed, in the shipping con- 
tract. When these words, " or elsewhere," were read to them, there was 
a general expression of surprise and discontent, and an express complaint 
made by them. But the captain threatened them, and insisted that he had 
the right to carry them, and would carry them wherever he pleased, " even 
to hell itself," " which," observed Lord Stowell, " was a very favorite place 
of consignment," in the judgment of the captain, who was " certainly a per- 
son of lofty prerogative notions." Accordingly, in spite of the remonstrances 
of the crew, the captain proceeded from Port Jackson to New Zealand, 
(" where not a man ventures to land for fear of being made a meal's meat of 
by the cannibal inhabitants,") thence to Valparaiso, thence to Lima, thence to 
Otaheite, thence back to Sidney Cove, and thence to Calcutta, where he ought 
to have proceeded originally. Here, whilst engaged in taking on board a 
cargo for England, the crev?, without any apparent necessity, were employed 
on two successive Sundays. On the third Sunday, after working six hours 
in the morning, they were refused the usual indulgence of going on shore, 
and were informed that they must go to work during the afternoon, to stow 
the cargo more completely, which they had put into the hold during the six 
hours of the morning. Upon this refusal of the captain, who himself 
immediately afterwards proceeded to the shore, the crew followed his exam- 
ple. When they returned to the ship, they were refused admission by the 
captain. Upon repairing to the shore, they were committed by the magis- 
trates to the house of correction for twenty five days, "the magistrates 
acting upon the same principle of law as that which prevails at Sydney Cove 
— that where a seaman quits a ship, he is only to make his election between 
the ship and the house of correction," and this " whether he quits his ship 
for a just cause or none at all, — that is never subject of inquiry." The 
captain engaged another crew, and these mariners, after a month's interval, 
returned in another ship to England. The conduct of the seamen in re- 
fusing to work, and going on shore, was alleged at the hearing as an act of 
desertion by which they had forfeited their wages. 

Lord Stowell was strongly inclined to hold, upon the evidence, that the 
words " or elsewhere " did not compose any part of the text of the original 
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which a vessel may proceed, in the course of trade, but there 
must be some equivalent specification, such as, to a port or 
ports, island or islands, in the West Indies. 



contract ; but if they did, " I have no hesitation in asserting," he observed, 
" that they are not to be talcen in that indefinite latitude in which they are 
expressed ; .they are no description of a voyage ; they are an unlimited 
description of the navigable globe, and are not to be admitted as a universal 
aJibi for the whole world, including the most remote, and even pestilential, 
shores, indefinite otherwise, both in space and time. They must receive a 
reasonable construction, a construction which, I readily admit, must be, to a 

certain extent, conformable to the necessities of commerce The 

word "elsewhere" must, in its construction, vary much, according to the 
situation of the primary port of destination. If it is applied to a country 
remote from all neighboring settlements, it is entitled to a larger construction, 
if to one which is surrounded by many adjacent ports, the limitation 
would be much narrowed ; and I cannot help observing here, that the 
captain has deprived himself of an extensive latitude, by describing his pri- 
mary port to be in the neighborhood of many adjacent ports which could 
supply cargoes. Where a trade is carried on notoriously in an established 
course, and that in a remote part of the world, where various obstructions' 
may occur, I will not say, that the court might not strain hard to support a 
change of voyage, even on an imperfect description of it contained in the 
articles, if it appeared conformable to the general routine of the commerce 
there carried on, and presumed to be generally known to all persons who 
resorted there. In the case, for instance, of a return voyage to India to col- 
lect a cargo, if it was the constant habit of vessels to pursue any established 
course, the court might possibly favor such a construction of the contract, 
although not specifically expressed, though it would certainly very much im- 
prove the court's view of such a question, if that appeared to have been 
done, which appears by the evidence here to have been done in several in- 
stances, — making an addition to the rate of wages conformable to the value 
of navigation and sea service in that quarter of the globe ; for that might be 
properly considered by the owners, and perhaps by the court, as taking their 
fair share in the disadvantages that attended such an adventure." Frotn 
these principles, Lord Stowell concluded that the captain had no right to 
undertake the voyages to New Zealand, &c., and that his doing so, defeated 
the contract, and absolved the crew from any further obligation to serve. 
Their submission to his tortious conduct by remaining on board did not, 
however, divest them of that remedy which they had reserved to them- 
selves — of a resort to the tribunals of their country for satisfaction. Vide 
also upon this point, The George Home, 1 Hagg. R. 370 ; The Countess of 
Harcourt, Id. 249 ; Eliza, Id. 182; The Cambridge, 2 Hagg. R. 243. In 
this latter case, the voyage was described to be " to Madras and Calcutta, 
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^i 444. Where, by the shipping contract, the master is left 
at liberty to use his discretion as to the intermediate course 
of the voyage, he may carry the vessel to a port not named, 
without thereby violating the contract. Thus, in the case 
of The Nimrodji the shipping-articles described the voyage 
to be " from New York to Uarien, thence to St. Thomas, 
thence to New Orleans," " or as the master may direct," and 
back to New York. The brig sailed from New York, pro- 
ceeded to Darien, went from thence to St. Thomas, thence 
to Maracaibo, and from Maracaibo sailed for Philadelphia, not 
going at all to New Orleans. Upoti the arrival of the vessel 
at Philadelphia, several of the seamen left her, alleging that 
their contract was broken by the master carrying them to 
that port. They then commenced a suit in the admiralty 
for their wages, up to the time of their arrival iri Phila- 
delphia. Their claim was resisted by the owners of the 
brig upon the ground that, by deserting the vessel before 
the termination of the voyage, they had severally forfeited 
their wages. It was held, to be no violation of the master's 
contract with the seamen to stop at a port not named, and 
afforded no justification to them for leaving the vessel. 

<|. 445. Where shipping-articles describe the voyage to be 
" from Philadelphia to Gibraltar, other ports in Europe, or 
South America, and back to Philadelphia," th^y are con- 
strued to authorize a voyage directly from Gibraltar to South 
America, without proceeding to any intermediate European 
port. But they do not authorize a subsequent return from 



and back to London." The deviation consisted in new engagements of the 
vessel, and iji going round by Prince of Wales Island, instead of proceed- 
ing directly to Calcutta, occasioning thereby an elongation of distance of 
about six hundred miles, and an extension of time of about a month. This 
deviation was held to entitle the crew to a discharge, and upon the ground, 
that, by the law of England, every spontaneous deviation which is not con- 
nected in any manner with the general object of the voyage, as growing out of 
accident or overruling authority, exonerates the mariner from further service 
under his contract. 
1 1 Gilpin's R. 83. 
MAR. 
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thence to a European port, T.he master must proceed to 
the different ports or countries in the order in which they 
stand in the contract, without returning to any of them.^ 

<5> 446. In the case of The Ship Moss,^ the voyage de- 
scribed in the shipping-articles was, " from Philadelphia to 
South America, or any other port or ports, backwards and 
forwards, when and where required, and back to Philadelphia, 
unless sooner discharged." The captain took the ship to 
Buenos Ayres ; he then went to Havana, and from thence 
to Marseilles ; he returned to a port in South America, and 
then terminated the voyage by returning to Philadelphia. 
It was held, that this voyage, or these voyages, were strictly 
within the terms of the contract, and did not justify the seamen 
in leaving the vessel. The decision in this case, we cannot 
but think, is founded upon a too liberal construction of 
the act of Congress. The act requires that the voyage or 
voyages, term or terms of time, for which every seaman is 
shipped, shall be declared by some agreement in writing or 
print. It is admitted, that the words "and elsewhere," in 
shipping-articles, do not satisfy this provision of the law, and 
that they are either construed as subservient to the principal 
voyage, or rejected altogether for uncertainty. Now it is very 
difficult to perceive any material difference, upon the ground 
of uncertainty, between the words " and elsewhere," and the 
words " or any other port or ports, backwards and forwards, 
when and where required," unless, indeed, the latter words 
are of wider latitude, and authorize a wider departure from 
the track of the original voyage. And it is by no means 
apparent, even admitting that the language is not void for 
uncertainty, that the voyage to Marseilles was either subor- 
dinate to the voyage described in the articles, or even con- 
sistent with it. The principal voyage is described, and in 
adequate terms. The commencement and termination are 



1 Douglass V. Eyre, 1 Gilp. R. 147 

2 1 Gilp. R. 219 
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both fixed. But the intermediate voyages, it seems to us, 
are not described. The language employed is indefinite, and 
does not, in any proper sense, constitute a description of a 
voyage or of voyages. It is rather " an unlimited descrip- 
tion of the navigable globe, indefinite both in space and 
time." 

§ 447. It is observable that the act of Congress,^ to which 
reference has been made, requires the master to make an 
agreement in writing or print with every seaman or mariner 
on board his ship, (except &c.) declaring the voyage or 
voyages, term or terms of time, for which such seaman or 
mariner shall be shipped. But the act requires this to be 
done, only when the ship or vessel is bound from a port of 
the United States to any foreign port, or when. of the burden 
of fifty tons or upwards, and is bound from a port in one 
State to a port in any other than an adjoining State. It 
accordingly has been held, that the act only contemplates 
voyages from the United States, and the case of seamen 
engaged in a foreign port is not within its purview.^ 

i^i 448. The mariner's contract is an ancient instrument, 
necessary to describe the engagement of the contracting 
parties, with respect to only two particular obligations which 
they have contracted, and which alone were necessary to be 
contracted for. One of them to be stipulated on the part of 
the ship-owner — a description of the intended voyage ; and 
the other on the part of the seaman — engaging for the rate 
of wages which he was content to accept for his services on 
that voyage.^ Other mutual obligations, created by the 



1 Act of 1790, ch. 56. sec. 1. 

2 The Ship New Jersey, 1 Peters, Adm. Decis. 323. Vide also, The Cru- 
sader, Ware's Rep. 487, as to coasting voyages. 

3 The Minerva, 1 Hagg. Adm. Rep. 347, 353. "The mariner's contract, 
thus constituted," said Lord Stowell, in the case here cited, " was simple 
and intelligible, and as such well suited to the humble capacities and attain- 
ments of one set of the contracting parties ; it notified and recorded the two 
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general maritime law, and not dependent upon the contract, 
were formerly omitted in the instrument, but are now usually 
inserted. 

<§. 449. With one or two exceptions, the mariner's contract, 
does not differ from any other contract for hire and service. 
These exceptions are not created by the contract itself, but 
are consequent upon it. Thfey are the offspring of the gene- 
ral maritime law, and the positive law of several countries. 
One of these exceptions, distinguishing the mariner's contract, 
from contracts of service upon land is, that the seaman who 
fails to render himself on board, according to his agreement, 
can be pursued, and arrested wh«rever he is found, and con- 
strained to complete his engagement. If he abandons the 
vessel, he may be apprehended upon a warrant, be impri- 
soned and forcibly compelted to perform his stipulated service. 
Another exception, peculiar to this form of service is, that 



important particulars, which could only be known by communication and 
agreement. Other reciprocal duties of the two parties to each other did not 
depend on contract, but on the general law which notified and enforced them. 
The mariner, by hjs engagement to act as a seaman during the voyage, being 
bound to the performance of all the duties which the law enforced on him, 
and his employer being bound to pay the recorded wages, and to find proper 
sustenance dgtring that same voyage, and all othSr usual and necessary ac- 
commodations. Tliese and other mutual duties were not created by contract, 
but are. obligations created by the general law. In the year 1739, the con- 
tract fell under the notice of the legislature, and an act passed,* enforcing, 
in all cases, the execution of such contract, and it is very observable, that in 
that act, the only particulars described as necessary constituents to be stated 
therein are the two that I have mentioned — the extent of the voyage aod 
the rate of wages to be paid during its continuance. There followed, usually, 
in these contracts, a sort of description of the general duties of a mariner, not 
at all described or noticed in the act, which imposes no new obligations, but 
only recognizes some of the known duties imposed by the law ; and content- 
ing itself with that, if it does no good, it at least does no harm, beyond the 
payment of a small fee to the scrivener or printer, for this unnecessary en- 
largement of the instrument." 

* 2 Goo. 2, ch. 36, made perpetual by 2 Geo. 3, eh. 31, sec. 1. The act of Con- 
gress of July 20, 1790, ch. 29, is correspondent to the English act. 
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the master may compel an obedience to his orders by mode- 
rate and reasonable chastisement on the spot, of a reluctant 
or disobedient seaman, although he be a freeman of full age.^ 
By the positive institutions of several countries, seamen are 
bound to assist, at the risk of their lives, in defending the 
ship against pirates, and a refusal to fight is punished crimi- 
nally.a 

§ 450. The act of 1790, and the subsequent acts amenda- 
tory of it, do not repeal the general maritime law in cases 
which are not within their purview. Indeed, they do little 
more than reenact several of the old maritime rules, applying 
a particular rule in pcenam in certain specified cases.^ Hence, 
an unarticled seaman, not being within the act, is subject to 
all the forfeitures imposed by the maritime law, and to all its 
established rules. The act of 1840, however, declares that 
" all shipments of seamen, made contrary to the provisions 
of this and other acts of Congress, shall be void ; and any 
seaman, so shipped, may leave the service at any time, and 
demand the highest rate of wages paid to any seaman ship- 
ped for the voyage, or the sum agreed to be given him at his 
shipment." Under the act of 1790, the seaman who shipped 
by parol, being subjected to the rules oi the general law, 
incurred a forfeiture of his wages by deserting the ship. 
But the act of 1840 authorizes the seaman to leave the ser- 
vice at any time. His leaving does not constitute a desertion, 
and he may demand the highest rate of wages paid to any 
seaman shipped for the voyage, or the sum agreed to be 
given him at his shipment. Under the act of 1790, a ship- 
ment by parol subjected the master to certain penalties, but 



1 Turner's Case, Ware's Rep. 83 ; Act U. S. 20th July, 1790, sec. 7 ; 
Curtis's Merchant Seamen, 12. 

3 Abbott on Shipping, 174 ; Ordinance de la Marine, lib. 2, sec. 7 art. 
9 ; Consulate of the Sea, ch. 172, 178 ; Laws of the Hanse Towns, art. 
35, 36. 

3 The Eegulus, 1 Peters, Adm. R. 212 ; Clontman v. Tunison, 1 Sumn. 
R. 380 ; The Crusader, Ware's Rep. 447. 
31* 
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did not authorize the seaman to leave the service. Under 
the act of 1840, a shipment by parol is void, and attended 
with this consequence, that the seaman may leave the ser- 
vice at any time without a forfeiture of his wages. We 
apprehend that this is the only consequence that legally 
follo\*^s. If a seaman ships in pursuance of a verbal contract;, 
so long as he remains on board, he is subjected to all the 
rules of the marine law, and may, by misconduct, incur all 
the forfeitures denounced by that law, with this exception, 
that he may at any time leave the vessel without being 
deemed a deserter. 

<^ 461. It is not uncommon for seamen to be shipped by 
the owner before the master is appointed, and the seamen 
sign the paper, with a blank left for the name of the master. 
When this is done, it is understood that the seamen consent 
to perform the voyage under any master the owner shall 
appoint, and that the blank be filled with the name of such 
master, when appointed. When the master is appointed, and 
signs the shipping-paper, the blank being filled with his 
name, it is an engagement on his part to consider the crew 
already shipped as his crew, and he becomes liable to them 
on the contract, in the same manner and upon the same terms 
and conditions as if he had in fact been, the master when 
the seamen were shipped.^ 

<5, 452. The shipping contract is not dissolved by the 
substitution of a new master, in consequence of the sickness 
death, or dismissal of the first master during the voyage. 
The vessel, the owners, and the new captain are liable to 
the claim of the seamen for their wages, and as contracts 
are mutual the seamen are also bound.^ The threefold secu- 
rity of the mariner for his wages, given to him by the wise 



1 Mayo V. Harding, 6 Mass. R. 300. 

2 Ship Atalanta, Bee's Rep. 48 ; United States v. Hamilton 1 Mason R 
443. 
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and just policy of the maritme law, is in no way impaired 
by a change of master. That security remains, and he may 
enforce his remedy, first, against the s]x\^,. secondly, against 
the master, thirdly, against the owner. 

<§> 453. The shipping-articles contain the evidence of the 
mariner's contract, and are sufficient proof of the actual 
shipment, and of the terms and rate of wages upon which, 
the seamen are engaged. It is very observable that the vari- 
ous acts of Congress do not require the contract of the 
master with the owners to be in writing. But the shipping- 
articles, usually, if not invariably, contain, the contract of 
the master in respect to wages and the voyage, as much as 
of the seamen ; and the terms of hire of the master and his 
apprentice, when found there, must be presumed to be sanc- 
tioned by the owner. But the articles, although jjn'wifi/acie 
presumed to import verity, are not absolutely conclusive. 
They are open to evidence of fraud, mistake, or interpola- 
tion. ^ 

<5i 454. When the articles contain the whole contract, the 
terms of it cannot be varied by evidence of a parol agreement. 
Hence, if they specify the wages of the master of a vessel, 
he cannot give parol evidence of an agreement to allow him 
other compensation.^ ' But where the contract is left imper- 
fect in the articles, then it is, open to both parties to supply 
the deficiency by parol evidence. If the rate of wages is 
omitted, it is competent for either party to show what 
the contract was in relation to wages. If no rate of wages 
was agreed upon, a quantum meruit will be sustained.^ 

•^ 455. Unusual stipulations introduced into the shipping 



1 Willard v. Dorr, 3 Mason, R. 161 ; The Isabella, 2 Rob. Adm. R. 241 ; 
Baker v. Corey, 19 Pick. 496. 

2 Veaeock c. M'Call, 1 Gilpin, R. 329. 

3 Wickham t». Blight, 1 Gilpin, Rep. 452 ; Porcupine, 1 Hagg. R, 378 ; 
Harvey, 2 Id. 79 ; Prince George, 3 Hagg. 376. 
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contract are not, on that account, absolutely r^ected by 
courts of admiralty as void. But they are looked into with 
rigid scrutiny, and if it appears, upon examination, that there 
is any undue inequality in the terms, any disproportion in 
the bargain, any sacrifice of rights on one side which are 
not compensated by extraordinary benefits on the other, the 
judicial interpretation of the transaction is, that the bargain 
is unjust and unreasonable, that advantage has been taken of 
the situation of the weaker party, and that pro tanto the 
bargain ought to be set aside as inequitable. In order to 
uphold, stipulations in shipping-articles, which derogate from 
the general rights and privileges of seamen, it must be 
shown that both their nature and operation were fully 
explained to the seamen, and that an additional compensa- 
tion was allowed entirely adequate to the new restrictions 
imposed thereby. And the onus probandi is on the ship- 
owner to establish these facts.i But any stipulation in con- 
travention of the policy of a statute is void ; such, for 
instance, as the stipulation that the seamen shall pay for 
the expenses of their sickness, even if there be no medicine- 
chest on board, as required by the act of Congress.^ The 
ground upon which courts of admiralty proceed in these 
cases is, that the general characteristics of seamen are such, 
that they are as much entitled to the protection of the law 
against their own imprudence, credulousness, and thought- 
lessness, as wards, or cestuis que trust, against contracts 
entered into with their guardians or trustees. 

^ 456. A seaman who has signed the shipping-articles, or 
who has engaged verbally to serve on board a ship, has 
thereby bound himself to use his utmost exertions in the 
service of the ship. If, therefore, under a threat of deser- 
tion, he should obtain from the master a promise of higher 



1 Harden v. Gordon, 2 Mason's Rep. 541 ; Brown v. Lull, 2 Sumner, R. 
443. 

2 Harden v. Gordon, 2 Mason's Rep. 511. 
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wages, such promise would be absolutely void. Or, if in a 
time of peril, he should demand, for the extraordinary exer- 
tions he were required to perform, an extra sum, any agree- 
ment of the master to pay such extra sum would be utterly 
null. And the same result would follow, if the master, when 
the ship was in distress, should voluntarily offer additional 
pay to a mariner, as an inducement to extraordinary exertion 
on his part. To hold the master bound by an agreement 
of that character would be in direct contravention of the 
wisest policy. For " if sailors were in all events to have 
their wages, and in times of danger entitled to insist on an 
extra charge on such a promise as this, they would, in many 
cases, suffer a ship to sinJc,, unless the captain would pay any 
extravagant demand they might think proper to make.''^ 
Not only would it be against a sound and wise policy, but in 
dixect opposition to an established principle of law, namely, 
that a want of consideration renders an agreement void- 
That was the ground upon which Lord. EUenborough put his 
decision in the case of Stilk v. Myrick.^. Two of the crew, 
in the course of the voyage,, deserted, and the captain having 
in vain attempted to supply their places at Cronstadt, there 
entered into an agreement with the other seamen, that they 
should have the wages of the two deserters, to be equally 
divided between them, if he could not procure two other 
hands at Gottenburg. This was found impossible ; and the 
ship was worked to London, from whence she sailed, by the 
plaintiff and eight more of the original crew, with whom the 
agreement had been made at Cronstadt. It was attempted to 
distinguish, this, case from Harris v. Watson, from the circum- 
stance that the agreement was made on shore, when there, 
was no danger or pressing emergency, and when the captain 
could not be supposed to be under any constraint or appre- 



1 Lord Kenyon, in Harris w. Watson, Peak's N. P. C. 103; Bartlett 
V. Wyman, 14 Johns. Rep. 260; Mesner v. Suffollc Bank, 1&2 Law Rep. 
249. 

2 2 Camp. N. P. R. 317. 



370 MARITIME LAW. [CH, XI. 

hension. But Lord Ellenborough decided the case upon the 
broad ground that the agreement was void for want of consi- 
deration. " There was no consideration," said his lordship, 
" for the ulterior pay promised to the mariners who remained 
with the ship. Before they sailed from London, they had 
undertaken to do all they could under all the emergencies of 
the voyage. They had sold all their services till the voyage 
should be completed. If they had been at liberty to quit 
the vessel at Cronstadt, the case would have been quite 
different ; or if the captain had capriciously discharged the 
two men who were wanting, the others might not have been 
compelled to take the whole duty upon themselves, and their 
agreeing to do so might have becQ a sufficietit consideration 
for the promise of an advance of wages. But the desertion 
of a part of the crew is to be considered an emergency of 
the voyage as much as their death, and those who remain 
are bound, by the terms of their original contract, to exert 
themselves to the utmost to bring the ship in safety to her 
destined port. Therefore, without looking to the policy 
of' this agreement, I think it is void for want of consider- 
ation, and that the plaintiff can only recover at the rate of 
£6 a month."! 

■^ 457. If, in time of war, an agreement is made with a 
mariner to go on a certain voyage, and an extraordinary rate 
of wages is given in consequence of the risk he thereby in- 
curs, the return of peace before the completion of the 
voyage does not enable the master and owners to diminish 
the stipulated compensation, on account of the decrease of 
the risk.2 The contract, in such a case, is an entire one, and 
both parties are bound by its terms. As neither party pro- 



1 Vide also, Carter «. Hall, 2 Starkie; The Dawn, Daveis's Adm. Rep. 
131. In the preceding chapter upon Salvage, the reader will find cases 
stated where seamen entitle themselves to compensation for extraordinary 
services. 

S M'CuUock V. The Ship Lethe, Bee's Adm. Rep. 423 ; Shaw t>. Same, 
Id. 431. 
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vides for contingencies, the law will not interpose to relieve 
either if contingencies occur. In the case of Shaw v. The 
Lethe, ^ it appeared that the libellant entered on board the 
ship as surgeon, and contracted to serve in that capacity from 
Philadelphia to Bordeaux and back again for the wages of 
£15 per month. It was then war, and so continued until the 
. vessel arrived at Bordeaux ; whilst she was there peace ensued. 
The libellant continued on board and returned with the vessel 
to Philadelphia. He was refused the stipulated wages, upon 
the ground that the risk, which was the occasion of the high 
wages, being removed, he was entitled to only the custom- 
ary peace wages from Bordeaux to Philadelphia. But this 
suggestion was overruled and judgment was entered in his 
favor agreeably to the contract. Judge Bee, however, inti- 
mated an opinion, that the master would have entitled him- 
self to an equitable relief from the binding force of the arti- 
cles, if, upon the intervention of peace, he had proposed to 
pay off the crew, and tendered a new contract on the basis 
of peace, protesting against the former articles. But, we 
apprehend, that, in the judgment of the law, no proceeding 
of this character could have the effect to invalidate an exist- 
ing, indivisible contract, a contract already partially per- 
formed, made, it is admitted, with, reference to one state of 
things, but which the parties had made no provision to 
change, if another condition of things should intervene. 

■§, 458. In the case of The Nancy,^ the facts were some- 
what different. The libellauts entered on board the ship in 
January, 1783, and signed articles according to custom, for a 
certain voyage to L'Orient and back again to the port of 
Philadelphia. Brice, one of the libellants, engaged to serve 
in the capacity of first lieutenant, and Woodruff, another of 
the libellants, as surgeon to the ship, which was an armed 
letter of marque. By these articles, Brice was to receive 
£18 and Woodruff £17 per month. At this time, it was 



1 Bee's Adm. Rep. 424. " Id. 429. 
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war between great Britain and the United States of America. 
The ship fell down the river in order to commence her 
voyage, but from various causes of delay did not clear the 
Capes so as to enter on the high seas before the 20th of 
March following. In the mean time, namely, on the 3d of 
March, peace had taken place and hostilities ceased between 
the belligerent powers. Upon these facts, it was contended 
on behalf of the respondents, that £5 per month were the 
customary wages in time of peace, and a full recompense for 
services for navigating a ship ; that all above that sum was 
allowed in consideration of the risk and dangers Of war. 
That the consideration failing and no risk being incurred, as 
peace had taken place before the ship had entered on the 
field of danger, the extraordinary wages ought to abate, and 
that the libellants ought to be content with peace wages for 
services done in time of peace. 

On the other hand, it was urged, and, we think, with 
vast force of reason, that the contract was duly and regu- 
larly made ; that contracts are sacred things, and ought to be 
taken entire, and strictly construed ; that contracting parties 
should not be admitted to explain their intentions after- 
wards, or recede from the terms of their bargain, on account 
of future contingencies, provided there was no fraud in the 
case ; that the performance of the voyage, and doing the 
duty on board, were the true consideration of the wages; 
that whether these wages were high or low was a matter to 
have been considered when the contract was made ; that, as 
it could not be supposed that if the danger had been greatly 
increased by the arrival of an enemy's fleet on the coast, or 
from any other circumstance, the owners would have allowed 
increased wages, neither should they be held to be entitled 
to diminish the wages because the danger happened to be 
lessened by the intervention of peace; and lastly, that the 
voyage was actually commenced when the ship left the port, 
although she remained long after in the river. 

Judge Bee, however, distinguished this case from that of 
Shaw V. The Lethe, and diminished the rate of wages to the 
customary amount in time of peace. " The advanced 
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■wages," he observed, "above what is customary in time of 
peace, is in consideration of the risk and dangers incident to 
"war ; in the present case, it is clear that both parties, when 
they made the contract, had war in view, as is evident from 
the stations the libellants were to fill, namely, the one 
that of surgeon of the ship, the other that of first lieutenant, 
ofiices unknown on board of merchantmen in time of peace. 
Whether it would, indeed, be peace or war, was a circum- 
stance out of the reach of the parties to command. Peace, 
however, did take place seventeen days before any risk 

whatever was incurred on account of the war The 

cause lately decided in this court, M'CuUock v. The Lethe, 
has been quoted ; but there is a manifest and essential 
difference between that case and the present. In the former, 
the libellant had actually incurred the risk, had subjected 
himself to be killed in battle, which was the real consider- 
ation of the war wages promised ; in the present case, no 
risk from war was at all incurred ; for, although much pains has 
been taken to show that the captain and crew of The Nancy, 
not having heard of the peace, had sufficient reason to think 
that it was war when they sailed, and conducted themselves 
accordingly. Yet the question is not, what might have been 
their apprehensions, but what was the reality of the danger, 
or whether it was war or peace at the time? Had this 
vessel advanced into the scene of the danger, though but for 
twenty-four hours before peace had taken effect, I should 
have no doubt in allowing the libellants their full wages 
according to the articles upon the same principles on which 
wages were decreed to M'Cullock." The libellants were 
adjudged to have and receive their full wages, according to 
contract, from the time of signing the articles, to the 3d of 
March, when peace actually took place, and customary 
peace wages from that time until the completion of the 
voyage. 

<^ 469. In the case of The Brookline,i it was held, that 

I 8 Law Rep. 70. 
MAB. 32 



374 MAEITIMB LAW. [CH, XI. 

where a crew were shipped on a voyage " to a port or ports 
easterly of the Cape of Good Hope, or any other port or 
ports to which the master should see fit to go in order to 
procure a cargo ; and the voyage intended by the owners 
was a voyage to Ichaboe to procure a cargo of guano, which 
destination was concealed from the seamen ; they (the crew) 
were not bound to work in loading the guano, at the com- 
pensation fixed by the shipping-articles. The master having 
agreed to pay the seamen an extra compensation to induce 
them to load the guano, it was held that the master and 
owners were bound by that agreement. It was objected, 
that the captain agreed to that contract under duress, he 
having no other men there, and they being bound to do the 
work without any such extra compensaition. But the court 
were of opinion that they were not bound to do the work, 
because fraud had been practised upon them to get them 
there. The seamen were in some measure placed in duress, 
being threatened by the captain with the consequences of 
mutiny if they did not go to work. It was further held, 
that the seamen were not limited in their claim for compen- 
sation by the amount agreed upon at the island, they hav- 
ing been brought there by deception, and placed at disadvan- 
tage for making a contract. 
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CHAPTER XII. 

EARNING AND PAYMENT OE WAGES. 

§ 470. Seamen run the risk of an entire loss of wages, from 
a destruction of the voyage, or from accidents occurring to 
the ship, which render their service useless or unproductive 
to their employer. As a compensation for this hazard, the 
maritime law wisely provides, that if a seaman, during the 
voyage, falls sick or is disabled from accident, and not from 
his own criminality or fault, his whole wages shall be paid 
■ him during the continuance of the disEtbility, the same as 
if he were able to render service.^ And if, in consequence 
of his sickness, it is found necessary to leave him at a foreign 
port, he is still entitled to wages for the whole voyage. And 
the same rule is obviously applicable to the case of a mari- 
ner who ships for a cruise on board of a privateer, and whilst 
in the performance of his duty, after the voyage is begun, is 
disabled or falls sick. In either case, he is entitled to share 
in the prize money that may accrue during the voyage.^ If 



1 Laws of Oleroti, art. 6, 7 ; Laws of Wisbury, ait. 19 ; French Ordin. 
liv. 3, tit. 4 ; The Ship Hazard, Bee's Adm. Rep. 441. This case was de- 
cided in the District Court of Mass. in 1809. 

s The Tristam Shandy, Bee's Adm. Rep. 414 ; Ex parte Giddings, 3 
Gallis, 56 ; Chandler u. Grieves, 2 H. Black, 606, note. This was an action 
of assumpsit for a seamafl's wages. The facts of the case were, that the 
plaintiff was a seaman on board a ship which was articled for and sailed upon 
a voyage from London to Honduras, from thence to Philadelphia, and from 
thence back again to England. The articles were drawn in the usual form. 
While the ship was in the Bay of Honduras, the plaintiff received so violent 
a blow, from apiece of timber accidentally falling upon him while he was on 
board, that he was entirely disabled from doing any duty whatever. On the 
arrival of the ship at Philadelphia, he was put on shore and left there, 
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a mariner is sent out of the ship on a special service, and is 
taken prisoner or falls sick, his ransom, cure, and expenses 
are a charge upon the master or owner, as well as his full 
wages for the voyage.^ If, however, the seaman recovers, 
and has an. opportunity to rejoin the ship, and neglects or 
refuses to do so, he is only entitled to wages up to the period 
when he had it in his power to reenter under his original 



and his wages paid him up to that time. Sut this action was brought for the 
whole wages, including the remainder of the voyage, namely, from Phila- 
delphia to England. Lord Loughborough* was of opinion, at the trial, that 
as the plaintiff had not performed the whole voyage, though without any 
default on his part, he was not entiled to wages for the whole. The jury took 
a middle course, and gave a verdict for the amount of the wages, up to the 
time when the ship left Philadelphia. In Michaelmas term, a rule was 
granted to show cause, why the verdict should not be set aside and a new trial 
granted, and now Bond showed cause, contending that the plaintiff was enti- 
tled to wages for the whole voyage, on two grounds ; first, that in general, 
by the common law, no contract for wages was appottionable ; secondly, that 
in particular, by the law marine and usage of the sea, contracts for seamen's 
wages could not be apportioned. The court said, that clearly the law marine 
ought to be followed in the construction of the contract, and they directed an 
inquiry to be made in the court of admiralty, whether, according to the usage 
then adopted , a disabled seaman , in similar circumstances, would he entitled to 
wages for the whole voyage, or only up to the time when he was so disabled. 
On this day, the counsel for the defendant stated, that in pursuance of the 
direction of the court, an inquiry had been made as to the usage of the 
admiralty ; and that in every instance there to be found, a seaman disabled 
in the course of his duty, was holden to be entitled to wages for the whole 
voyage, though he had not performed the whole. The rule, therefore, was 
discharged. 
1 Hart V. The Ship Littlejohn, 1 Peters's Adm. Dee. 117. 

* This decision, although it might have been made by a more learned judge, is, 
I presume, a fair sample of his lordship' judgments, in cases requiring a precise 
knowledge of the common and maritime law. Lord Loughborough was vastly better 
fitted for political intrigue, than for the performance of judicial functions. He 
presided as Chief Justice for thirteen years, in the Court of Common Pleas ; but, 
notwithstanding the brilliancy and fertility of his genius, and the splendor of his 
judicial eloquence, he was entirely overshadowed by his contemporary. Lord 
Mansfield, whose admirable administration of tlie common and commercial law of 
England gained him the applause of the generation in which he lived, and will con- 
tinue to be folt and appreciated so long as jurisprudence has a name and temple on 
earth. , 
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contract. And if in the mean time he has performed service 
on board another vessel, his earnings therefor will be de- 
ducted from the amount he would otherwise have been enti- 
tled to receive.^ 

"5) 471. When a seamen is shipped for the voyage, but is 
disabled from proceeding, he is not entitled to full wages, 
but a reasonable sum for services actually rendered.^ If a 
mariner contracts for a particular service or duty on board a 
vessel, and it turns out that he has not the capacity to fulfil 
his engagement, or from want of knowledge, or health, or 
fidelity, he imperfectly performs it, the master may, in the 
one case, deny wages altogether, and in the other, make a 
reasonable deduction according to the circumstances. And 
where, from want of capacity or fidelity, the mariner is dis- 
qualified for the service he has stipulated to perform, the 
master will be justified in putting him upon a difi"erent 
duty.^ 

"§. 473. If a seaman is wrongfully discharged during a 
voyage, he is entitled to a compensation for the injury ac- 
cording to the circumstances of his own particular case. This 
is ordinarily measured by the loss of time and the expenses 
of his return to the country where he was originally shipped. 
In some cases, wages have been allowed up to the prosper- 
ous termination of the voyage, and in others, up to the time 
of the seaman's return to the country where he was origin- 



1 The Brig Elizabeth, 1 Peters's Adm. R. 128 ; The Hope, Id. 138. 

2 Ex parte, Giddings, 2 Gallis. R. 56. 

3 Sherwood v. M'Intosh, Ware's Rep. 109 ; Atkyns v. Burroughs, 1 
Peters's Adm. R. 247 ; Mitchell v. Orozimbo, 1 Peters's Adm. R. 250. The 
doctrine of the text might not be applicable to a case, where the master, 
before engaging the services of a mariner for a particular duty, was aware of 
the state of his health, and the degree of his ^knowledge. In that case, he 
must attribute to his own folly, the imperfect service he receives. Having 
engaged the mariner for a duty which he knew he was incapable of fully 
performing, he must be content with such service as he is able to render. 

32* 
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ally shipped, without reference to the termination of the 
voyage. If the seaman has obtained employment in the 
mean time, his earnings are deducted, not from his wages, 
but from .the expenses of his return.^ If, in addition to the 
wrongful discharge, the master detains the seaman's clothing. 



' Emersoa v. Howland, 1 Mason's Rep. 45; Hutchinson v. Coombs, 
Ware's Rep. 65. Vide also The Gloucester, 3 Peters's Adm. Rep. 
403 ; 2 Dall. 36 ; the Polly, Id. 430 ; The St. Oloff, Id. 438 ; Ward v. 
Ames, 9 Johns. R. 138 ; The Beaver, 3 Rob. 92 ; The Ship Exeter, 2 Rob. 
Adm. Rep. 361 ; Brooks v. Door, 2 Mass. 39 ; The Nimrod, Ware's Rep. 
9. It is laid down in Abbott on Shipping, (p. 733,) as the law of England, 
that if a seaman is wrongfully discharged during a voyage, he will be enti- 
tled to his full wages up to the prosperous termination of the voyage, 
deducting, if the case require it, such sura as he may, in the meantime, have 
earned in another vessel. Mr. Justice Story, in the case of Emerson v. 
Howland, 1 Mason, 45, in commenting upon this text, observes, that " cases 
may occur, in which the wages for the whole voyage may be a very inade- 
quate compensation ; as, for instance, when the seaman is dismissed in a 
remote part of the world, and has no opportunity to return until long after 
the voyage is completed. On the other hand, if the voyage be a long one, 
and the seaman is dismissed at an intermediate port early in the voyage, and 
he immediately returns home, wages for the subsequent portion of the voyage, 
after his return, would be too great a compensation. In the one case, the 
payment would exceed, and in the other, fall short of the damages sustained 
by a breach of the contract ; whereas, by the general principles of the mari- 
time, as well as the common law, it ought, in both cases, to be equal to the 
real loss and injury to the party. By the rule of the civil law, if the party 
be prevented, without his default, from performing full services, he is still 
entitled to the stipulated hire for the whole period for which he contracted to 
serve. Domat, Civil Law, p. 107. This rule is followed in the maritime 
codes of foreign nations. By the laws of Wisbury, art. 3d, a mariner 
unlawfully dismissed during the voyage, is entitled to full wages up to the 
termination of the voyage ; and in addition to this, the Hanseatic and French 
ordinances allow him the expenses of returning to the country of his depart- 
ure. And a similar rule seems applied when the vessel is sold in a foreign 
country, by the Consolato del Mare, ch. 148. There is much good sense 
and equity in these regulations ; and perhaps, if the point were entirely new, 
it might not be unfit to incorporate them into our maritime code. But our 
law seems to have adopted a different course. It gives the party compensa- 
tion for the injury which he has sustained according to the circumstances of 
each patticulai case." 
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he may recover the value of it in the common libel for his 
wages.i 

■^ 473. In a case of semi naufrdgium, or misfortune, 
where the vessel has been so injured, that it is doubtful 
whether she could be repaired ; or, at all events, must wait 
a long time in a foreign port to undergo repairs, the master 
is not bound to keep the crew, but may dismiss them upon 
proper conditions, namely, the payment of their passage 
home, and wages up to the time of their arrival.^ 

>§. 474. Where seamen are, with their own consent, dis- 
charged abroad, or the ship is sold abroad, they are not only 
entitled to their wages up to that time, but the act of Con- 
gress, of 1803,3 provides that three months additional pay 
shall be allowed, two thirds of which are to be given by the 
consul of the United States to the seaman, and the other 
third is to be retained by the consul as a fund to aid sick and 
distressed seamen. In the case of The Dawn,* it was said 
that this statute intended to provide for the case of a disso- 
lution of the contract by the voluntary act of the owners or 



' Hutchinson v. Coombs, Ware's Rep. 65. 

2 The Elizabeth, g Dods. Adm. Rep. 403. 

3 28th Feb. 1803, ch. 62. The act provides, " That, whenever any ship 
or vessel belonging to a citizen of the United States shall be sold in a foreign 
country, and her company discharged, or when any seaman or mariner, a 
citizen of the United States, shall, with his own consent, be discharged in a 
foreign country, it shall be the duty of the master to produce to the consul, 
&c., the list of his ship's company, and pay to such consul, &c., for every 
such mariner so discharged, being designated on such list as a citizen of the 
United States, three months pay over and above the wages which may then be 
due to such seaman or mariner, two thirds of which to be paid by such consul, 
&c., to each seaman or mariner so discharged, upon his engagement on board 
any vessel to return to the United States ; the remaining third to be retained 
for the purpose of creating a fund for the payment of the passages of sea- 
men and mariners, citizens of the United States, who may be desirous of 
returning to the United States, and for the maintenance of American seamen 
who may be destitute in such foreign port." 

4 Ware's Rep. 485. Vide also The Saratoga, 1 Gallis, R. 181. 
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of the master, their agent in a foreign country ; in the first 
place by the sale of the vessel, by which the voyage is 
broken up and terminated, and in the second, by the dis- 
charge of the seamen by the voluntary act of the master, 
with the consent of the seamen. It was not the intention of 
the act to comprehend cases of a forced and necessary disso- 
lution of the contract, as by shipwreck, capture, seizure, and 
forfeiture of the vessel, without the fault of the master or 
owners, or by any fortuitous occurrence, against which hu- 
man foresight and power could not provide. A discharge of 
the seamen, to come within the meaning of the act, must be a 
discharge by the voluntary act of the master, and not a mere 
separation from the vessel by the unavoidable breaking up 
of the voyage by misfortune. The act is supposed to apply to 
cases where the original object of the voyage is a sale of the 
vessel in a foreign port. If, however, the vessel is sold in 
consequence of a disaster at sea, the owners will not be 
exempted from the payment of the extra wages, if the vessel 
could have been repaired at a reasonable expense and in a 
reasonable time, and the burden of proof, to show that she 
could not have been so repaired is upon the owners.^ 

<^ 475. Where the voyage is broken up by a sale of the 
vessel, or the seamen are discharged in the manner contem- 
plated by the act of 1803, and the master fails to pay over to 
the consul the extra wages, as directed by the act, the question 
arises, whether this additional sum can be recovered either 
from the master or owner of the vessel, in the courts of this 
country. It would certainly seem, from the language of the 
act, that no other payment or obligation to pay is recognized 
or created by it, than payment to the consul in the foreign 
port. The object proposed by the act is, the return of Ame- 
rican seaman to their country, and their maintenance when 
found destitute abroad. That object is to be accomplished by 



1 The Dawn, Ware's Rep. 485 ; The Saratoga, 1 Gallis. R. 181 ; The 
Juniata, Gilpin's Rep. 193. 
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the payment of the money into the hands of the consul. Such 
is the interpretation which Judge Hopkinson, in the case of 
Pool V. Welsh,^ was of opinion ought to be given to the 
statute. But he felt himself controlled by the opposite 
opinion of Judge Story, in the case of Emerson v. Rowland.^ 
The principle upon which Judge Story proceeded in this 
case and the subsequent case of Orne v. Townsend, was, 
that the act of 1803 gives the additional sum as wages, and 
therefore it is recoverable as such. He argues that the owner 
ought not to be in a better situation than if he had complied 
with the terms of the law, and that it is the duty of the 
court to see that the law is enforced. " The additional 
month's w^ages will not," observed Judge Story, in Orne v. 
Townsend, "be paid over to the mariner, but retained in the 
registry for the use of the United States, to be applied ac- 
cording to the regulations of the statute." By so doing, it 
has been suggested, the court makes itself a volunteer unau- 
thorized trustee of a public fund, without any legal direc- 
tion for the disposition of it.^ The construction put upon 



1 1 Gilpin's Rep. 193. Vide also Ogden v. Orr, 13 Johns. 143. 

2 1 Mason's R. 45. Vide also Townsend v. Orne, 4 Mason, 541 ; The 
Courtney, Edwards's Adtn. Rep. 239. 

3 Pool V. Welsh, 1 Gilpin's R. 193. Judge Hopkinson, in this case, 
after stating his own views, and the opposing views of Judge Story, upon 
the question discussed in the text, proceeded to say, " I cannot but hesitate to 
oppose myself, without a more deliberate examination of the question, to this 
learned and enlightened judge, and therefore have reluctantly determined to 
sustain this suit; but at the same time, I shall not hold myself .to be bound 
by this decree, if at any future time, on a more full argument, or by my own 
more mature deliberation, I shall find my own impressions of the law to be- 
come deeper and stronger." The Supreme Court of New York, in the case 
of Ogden v. Orr, 12 Johns. R. 143, held, that as the payment is directed to 
be made to a public functionary, named in the act, unless the money is paid 
to him, no action for it can be maintained by the seaman against the owner, 
nor, as it would seem from the reasoning of the court, against the master. 
Vide the act of July 20th, 1840, ch. 33, sec. 5, enlarging the power of con- 
suls in foreign ports to discharge mariners from their vessels. It was held, 
in the case of Orne v. Townsend, 4 Mason, 541, that it is no objection to the 
recovery of the money, that the name of the seaman is omitted as an American 
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the act by Judge Story, is certainly open to much question ; 
and yet a failure of justice would be likely to ensue, if an 
opposite construction were adopted. 

<5> 476. Where a seaman voluntarily leaves the ship, with 
the consent and at the request of the master, to serve on 
board another ship armed as a convoy, he is entitled to his 
wages up to the arrival of the ship at her port of discharge, 
but not beyond that time, although he may be longer in pro- 
secuting his return. By going as a volunteer on board 
the convoy, he assumes the risk of a longer detention.^ 

■Ji 477. Where no provisions are provided on board, and 
no means furnished to support them on shore, the mariners 
are justified in leaving the ship. And if they tender them- 
selves ready to do duty upon condition of being supplied 
with money or provisions for their support, and are refused, 
they are entitled to their wages.^ By the act of 1790,^ every 
vessel of one hundred and fifty tons burden or more, bound 
on a voyage across the Alantic, is required to have one 
hundred pounds of salted meat and one hundred pounds of 
bread for every person on board, independent of any other 
stores of live stock, which shall be put on board by the 
master or passengers, and in a like proportion for a longer or 
a shorter voyage ; and if not so provided, and the crew are 
put on short allowance, then each of the crew shall be enti- 
tled to one day's wages extra for every day they shall be kept 
on short allowance. However, when a vessel happens to be 
in a port where it is not in the power of the master to obtain 



citizen, in the list of the crew certified from the collector's office, under the 
act of 1796, ch. 36, sec. 4, if he is named as an American citizen on the 
master's list of the crew. 

1 Wilson V. Bragdon, 10 Mass. R. 79. 

s Castilla, 1 Hagg. Adm. R. 59 ; Eliza, Id. 186 ; Sigard v. Roberts, 3 
Esp. 71; The Cyrus, 2 Peters's Adm. R. 411; The Happy Return, 1 Id. 
S55, note. 

8 July 20, 1790, ch. 66, sec. 9. 
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provisions of the amount and description directed by the 
law, other articles may be substituted which are of equiva- 
lent value. This construction has been given to the act 
upon the reasonable presumption that the law does not intend 
to require of the master impossibilities. The courts, how- 
ever, will see that the substitutes oflfered are a full equiva- 
lent, both in quantity and quality, for that required by the 
letter of the law.^ 

"Ji 478. Cruel and oppressive treatment on the part of the 
master will justify a seaman in leaving the vessel, and that 
act will not deprive him of his right to his wages. On the 
contrary, upon the general principles of the maritime law, he 
will be entitled to receive them in full to the prosperous ter- 
mination of the voyage.^ 

<§. 479. An embargo does not work a dissolution of the 
contract of affreightment. It has, therefore, been held, that 



1 The Washington, 1 Peters's Adm. R. 219 ; The Mary, Ware's Rep. 
454. 

2 Sherwood v. Mcintosh, Ware's Rep. 109 ; Thatcher v. Steele, Id. 91. 
In this latter case, Judge Ware examined, with his usual discrimination, the 
question as to the nature and degree of cruelty which will justify a desertion. 
" The marine law," he observed, " authorizes the master to correct the 
negligent or disorderly conduct of a mariner by moderate chastisement, and 
he does not seem, in this instance, to have exceeded those limits which the 
law allows and justifies. Much less can it be pretended, that there was such 
harshness and severity as would justify a seaman in abandoning the vessel. 
There may be cases of such extreme and persevering cruelty on the part of 
the master, as will justify him in deserting. But it must be a strong case. I 
am, as at present advised, far from being prepared to hold, that a battery, 
simply because it is excessive, will be a justification, even though it should 
pass very considerably beyond the limits of a moderate discretion. As a 
general rule, it seems to me that another ingredient should enter into the 
case. The seaman, who proposes on this ground to justify a desertion , should 
not only exhibit proof of the injury, but a just and reasonable ground of 
apprehension that it would be causelessly repeated, either by showing a 
general disposition to cruelty, on the part of the master, or the ejdstence 
of some particular pique or malevolence towards him personally. 
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a seaman may recover wages during the time of an embargo, 
if the voyage be afterwards completed or a new voyage sub- 
stituted.^ I am not aware of any decision upon the ques- 
tion whether the master is bound to continue the seamen 
in his employ whilst the embargo remains in force, or 
whether he is at liberty to discharge them. But would it be 
unreasonable to say, that the master, in the case of an em- 
bargo, the same as in a case of semi naufrdgium, might 
dismiss his crew, paying them for the services actually ren- 
dered ? The reasons that justify that procedure in the latter 
instance are equally forcible when applied to the former. 
The embargo may continue a long time — how long is un- 
known — during which great expense is entailed upon the 
owners to support the mariners. "Nothing," said Lord 
Stowell, in the case of The Elizabeth,^ "can be more gene- 
rally or more peremptorily laid down, than that a master dis- 
charging a seaman wrongfully is answerable for the whole 
wages of the voyage of that ship ; but can such a rule ap- 
ply either in its terms or meaning to a case where, in conse- 
quence of an uncontrollable misfortune, for which no person 
was at all to blame, but which affects all parties, and on a 
grave and imperious necessity arising thereon, a crew is dis- 
charged in order to exonerate the owners from a most 



I Marshall «. Montgomery, 2 Dall. R. 170; Thompson v. Beale, 4 East, 
546 ; Johnson v. Broderick, 4 East, 566. 

3 2 Dods. Adm. R. 403. The following language, also employed in thecase 
of The Elizabeth, is equally applicable to the views suggested in the text, as 
the quotation there made. " There may be cases of misfortune much short 
of this semi naufragium, which were not occasioned by default of either 
party ; but where it has arisen from vis major, the act of God, which neither 
patty had in contemplation at the time of the contract, it seems hardly just 
that the whole of the inconvenience should fall upon one party, whilst a new 
and unexpected benefit is to arise from this common calamity — the benefit of 
living in ease and safety on shore at the expense of the other. This can 
hardly be the true rule applicable to such a case, under all possible circum- 
stances, that the seaman can insist upon staying with the ship, be the pros- 
pect of its return ever so distant, and the most just terms afforded for a return 
to his country, 
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oppressive burden ; care being taken, at the same time, that 
the seamen shall be protected from all injurious loss ? Is it 
to be laid down, that in no such case the master possesses no 
such responsible discretion, and that he is bound to let that 
crew derive a most unjust profit from the misfortune of their 
employers ? I conceive not." These observations, it seems 
to us, apply in all their force, and perhaps with accumulated 
force, to the case of an embargo. The master finds the pro- 
posed voyage interrupted by an act of sovereign power, an 
interruption without limit. Wholly indefinite, and resting in 
the discretion of the government whose edict occasioned it. 
We think the condition in which he is placed is a real and 
sufficient ground to justify his discharging the seaman. 

<§> 480. Where an embargo is applied to the ships of one 
nation in the ports of another, the master, as in any other 
case of uncontrollable misfortune occurring abroad, interrupt- 
ing the voyage for an indefinite length of time, should, it 
would seem, be entitled to discharge the seamen, and upon 
the same conditions as in a case of semi-naufragium, namely, 
the payment of their passage home, and wages up to the 
time when they reach their native country. It might, how- 
ever, be impossible for the seamen to leave the country. 
They might, as in the case of Thompson v. Beale,i be taken 
out of the ship and imprisoned by direction of the sovereign 
of the country. Of course, in a case of that nature, there 
would be no pretence to say that the master could put an 
end to the contract. If the seamen, upon the removal of 
the restraint that was put upon them, rejoin the ship, and 
the voyage is performed, they are entitled to their full wages. 

<^ 481. If a ship on her outiivafd voyage is seized and 
carried into any port out of the course of her voyage, and is 



1 4 East, 546. 
MAR. 33 
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afterwards restored to the master, and arrives safely at her 
port of delivery, the seamen are entitled to receive their 
wages for the whole time of such detention, although the 
ship be lost on the return voyage. On the other hand, if a 
ship is detained in like manner on her, homeward voyage, 
and is afterwards lost, the seamen lose their wages for the 
time of such detention, as well as for all the other time con- 
sumed on the homeward voyage.^ 

■§ 482. The capture of a neutral ship does not of itself ope- 
rate as a dissolution of the contract for mariners' wages. It only 
suspends it. If the ship is restored and performs her voyage, 
the contract is revived, and the mariner becomes entitled 
to his wages ; that is, to his full wages for the whole voyage, 
if he has remained on board and done his duty, or if being 
taken out, he has been unable, without any fault of his own, 
to rejoin the ship. If the ship is condemned by a sentence 
of condemnation, then the contract is dissolved, and the sea- 
men are discharged from any further duty on board ; and 
they lose their wages, unless there is a subsequent restitu- 
tion of the property, or of its equivalent value, upon an ap- 
peal or by treaty with an allowance of freight, in which 
event their claim for wages revives. In the case of a restitu- 
tion in value, the proceeds represent the ship and freight, and 
are a substitute therefor. If freight is decreed or allowed 
for the whole voyage, then the mariners are entitled to the 
full wages for the whole voyage ; for the decree for freight, 
in such a case, includes an allowance of the full wages, and 
consequently creates a trust or lien to that extent thereon, 
for the benefit of the mariners. If the freight decreed or 
allowed is for a part of the voyage only, the seamen are ordina- 
rily entitled to wages up to the time for which the freight is 
given, unless under special circumstances, as where they have 
remained by the ship, at the special request of the master, to 



I Hooper v. Perley, 11 Mass. 545. 
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preserve and protect the property for the benefit of all con- 
cerned. This doctrine was laid down by Judge Story in 
the case of Brown v. LuU,^ and is sustained by the weight 
of authority. 



J 2 Sumner, R. 443. See Beale v. Thompson, 4 East, R. 546 ; The 
South Carolina, Bee's R. 173 ; Shepherd v. Taylor, 5 Peters, R. 675 ; Gi- 
rard v. Ware, 1 Peters, C. C. R. 142 ; Brooks v. Door, 2 Mass. 39 ; Emer- 
son V. Howland, 1 Mason's R. 45 ; Spafford v. Dodge, 14 Mass. 66. It was 
formerly supposed that the mere act of capture dissolved, ipso facto, the mari- 
ner's contract. It was said, in the case of Lemon v. Walker, 9 Mass. 404, that, 
" upon the capture of a ship, the relation between the owners and the master 
and crew ceases." The same doctrine was adhered to by the same court in 
the subsequent case of Arfridson v. Ladd, 12 Mass. 173. But in the case of 
SpafFord v. Dodge, 14 Mass. 66, the court proceeded upon the principle 
declared in an early case, (Brooks v. Door, 2 Mass. 39,) that the capture of a 
ship which was afterwards restored to the master, did not dissolve the con- 
tract for wages. The rule of English Law, upon this subject, is, doubtless, 
in accordance with the American doctrine.* The decisions, however, are 
fluctuating. Thf whole Court of King's Bench, in the case of Beale v. 
Thompson, 4 East, 546, held that a capture, if the ship is afterwards 
restored by the capturing power, does not operate to stop the seaman's 
wages during the detention. See, also, to the same effect, Pratt v. Caff, 4 
East, 43 ; Bergstrome v. Mills, 3 Esp. N. P. 36. On the other hand, 
Lord Stowell, (then Sir William Scott,) in the case of the .Friends, 4 Rob. R. 
116, said, that " nothing could be better settled, than that the act of capture 
defeats all rights and interests ;" and he held that a seaman who had been 
taken out of the vessel, which was afterwards recaptured, could not recover his ■ 
wages. "I am of opinion," he said, " that this interest, (the small portion 
earned prior to the capture, two days service, and that subject to salvage,) 
too small, perhaps, to be the proper object of a litigation, is not legally 
revived in favor of\ this individual, by a recapture, which in no degree 
restored him to his connection with the vessel." 

Where a vessel delivers her outward cargo, and is captured on the home- 
ward voyage, and being carried into a port of the captor's country is there 
condemned, together with the return cargo, the seamen who remain on board 
until the condemnation, are entitled to receive full wages for the voyage, 

* We have seen elsewhere, (ante, pp. 330, 344, 351, note 4,) that a belligerent 
capture discharges a seaman from his contract, so far as to enable him to support 
a claim for salvage, in aiding in a rescue of the ship. But a recapture by another 
vessel, or an authoritative act of restitution on the part of the capturing nation 
subsequent to the seizure, revives the contract ; and if the voyage is performed 
and freight earned, the wages are due. 
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"§> 483. As the act of capture does not operate as a dissolu- 
tion of the mariner's contract, it follows that the seamen 
have the right to remain by the ship and wait the event of 
the prize proceedings. "It is," said Judge Story, in the 
case of Brown v. Lull,^ " ordinarily the right, as well as the 
duty, of mariners, belonging to a neutral ship, after capture, 
to remain by the ship, while there is any hope of recovery 
of the property ; and this, genecally, although not univer- 
sally, may be said to be gone, when there is a sentence of 
condemnation ; and d fortiori, when there is a sale thereof 
pending the proceedings, under the sentence of condemna- 
tion." It also follows, that if a mariner is taken out of the 
captured ship, and is unable, without any fault of his own, 
to rejoin her, he is entitled to his full wages for the voyage, 
if the vessel is afterwards released, recaptured, or ransomed, 
he paying his proportion of salvage and ransom money in 
the two last cases, and deducting also any wages he may 
have earned in the intermediate period.^ 

<§> 484. When a seaman is impressed, but afterwards 
escapes, and rejoins his ship and performs the voyage, or 
tenders himself as ready to reenter and perform his contract, 
but is refused, in either case he is entitled to bis full wages. 



provided the capturing' power, in fulfilment of treaty stipulations, pays to the 
government of the country to which the vessel belongs, a sum in satisfaction 
for seizures, detentions, condemnations, or confiscations of the vessels and 
other property of its citizens. And this, too, although the amount allowed 
to the owner, according to the mode of distribution pointed out in the treaty, 
is very disproportionate to the real value of the ship and cargo, and notwith- 
standing no notice whatever is taken of freight in the award. The presump- 
tion is, that the sum awarded includes freight ; and whether it is greater or 
less, and whether it is actually secured by the owner or not, makes no 
difference in the rights of the seamen. Pitman v. Hooper, 3 Sumner, 50, 
266. 

1 2 Sumner's Rep. 443. See, also. The Saratoga, 3 Gallis. R. 164. 

2 WatsoTi V. The Rose, 1 Peters's Adm. R. 132 ; Hart v. The Little 
John, 1 Id. 115 ; Howland v. The Lavinia, Id. 123 ; Singstrom o. The Haz- 
ard, 2 Id. 384, 446 ; Brooks v. Door, 2 Mass. 39 ; Wetmore v. Henshaw, 
12 Johns. R. 324 ; Abbot, 738, note, and cases there cited. 
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If he never rejoins the ship, he is entitled to wages up to 
the time of the impressment. If he has an opportunity to 
rejoin her during the voyage, but does not, it has been 
decided that he is entitled to 'pro rata wages to the time 
when he might have rejoined the ship. But it is not readily 
perceived upon what grounds this decision can be satisfacto- 
rily placed. When the impressment is effected, the services 
of the mariner cease. If he rejoins his ship, the contract, 
being an entire one, the temporary interruption is not 
regarded, and he entitles himself to his full wages for the 
voyage. But if he fails to reenter when he has the opportu- 
nity, his conduct is an abandonment of the contract. He 
can then claim wages, it seems to us, only for the services he 
actually rendered anterior to his separation from the vessel by 
the vis major. 

<5> 485. If the seaman, says Mr. Bell, in his valuable Com- 
mentaries on the Laws of Scotland,^ be hired hy the voyage, 
and die during it, the standard books of maritime law seem 
to give the outward wages, if he dies during the oi5tward 
voyage, and the whole, if he dies during the homeward 
voyage. But if he be hired hy the month, it rather seems 
that wages will be due only to the time of his death. Our 
decisions all proceed upon the principle that when the mari- 
ner dies during the voyage, his wages are due and payable 
up to the time of his death. That is conceded. But whether 
the wages are due for the whole voyage, is a vexed question, 
upon which the authorities conflict. In several cases arising 
in the District Court of the United States, in Pennsylvania, 
it was held that the representatives of a seaman dying during 
the voyage were entitled to full wages to the end of the 
voyage.® This doctrine met the concurrence of Judge 
Washington, who sustained it upon the authority of the 7th 



1 Vol. i. 514. 

2 Walton V. The Neptune, 1 Peters's Adm. R. 143 ; Scott v. The Green- 
wich, Id. 155; Jackson v. Sims, Id. 157 ; S. C. 1 Wash. C. C. R, 414. 

33* 
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article of the Laws of Oleron, upon principle, and upon its 
analogy with the rule adopted in the case of a sick or disa- 
bled seaman, who is entitled to his full wages for the voyage, 
although he is totally disqualified from rendering any future 
service on the voyage.^ 

^ 486. On the other hand, the District Court of the United 
States, in South Carolina,^ and the District Court in Massa- 
chusetts,^ in cases arising subsequent to the decisions in Penn- 
sylvania, both held that wages were not due beyond the 
time of a seaman's death. The opinion of Judge Davis, in 
the case of Natterstrom v. The Hazard, is a very learned 
one. He examines the provisions of the foreign ordinances 
with singular acumen, and establishes, it seems to us, the 
following propositions. First. That by general principles 
of law on a contract of hire, no compensation can be claimed 
beyond the death of the party hired. Secondly. That the 
Laws of Oleron,* of Wisbury,^ or of the Hanse Towns,^ do 
not provide that in case of the death of a seaman on a 
voyag^, wages are recoverable beyond the time of his death. 
Thirdly. That the intent of those ancient ordinances, in the 
articles relied on in this case, was to determine the effect and 
operation of sickness or disability, incurred in the service of 
the ship during the voyage, and to provide for payment of 
wages, without deduction on that account, either to the 
seaman, if he recover his health, or to his heirs, in case of 
his death. Fourthly. That it does not appear, that in 
those countries wheie they are peculiarly authoritative, they 
have been used and applied as entitling the heirs to wages for 
any time subsequent to the death of a seaman. Fifthly. That 
approved commentators, such as Cleirac, and Valin do not 
establish the construction contended for by those who 



1 Jackson v. Sims, 1 Wash. C. C. R. 414. 

2 Carey v. The Kitty, Bee'a Adm. R. 355. 

S Natterstrom v. The Hazard, Bee's Adm. R. 441. 
* Art. 7. 6 Art. 19. 6 Art. 45. 
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maintain that wages are due for the whole voyage. Sixthly. 
That the Consolato del Mare,^ a work of approved authority, 
in case of an engagement by the month, and death on the 
voyage, expressly limits the wages, to be recovered by heirs, 
to the time of the death of the mariner. Seventhly. That 
the law marine has not been otherwise understood and re- 
ceived in England, but in regard . to an engagement by the 
month, and death on the voyage, appears to be consonant to 
the Consolato del Mare. Eighthly. That in Massachusetts, 
the usage has uniformly been to make payment of wages, 
in such cases only to. the time of the death of the seaman, 
and the law has been considered as consonant to the prac- 
tice. On these considerations he held, and properly and 
legally held, it should seem, that a claim for wages by the 
legal representatives of a seaman, beyond the time of his 
death, when the engagement was by the month, is not sus- 
tainable.2 

<5> 487. The payment of wages is ordinarily dependent 
upon the earning of freight. It is an ancient formulary of 
expression, that '' Freight is the mother of wages." We have 
elsewhere ventured to express the opinion that this maxim 
is not founded on considerations of equity or sound policy.^ 
We are now to observe, that although it is recognized in our 
courts as an admitted rule of law, it is in practice subject to 
several very important exceptions ; so that it is by, no means 
true, that if there be no freight, there can be no wages. If 
the freight is not earned in consequence of the acts of the 
owner or master, that circumstance does not deprive thei 



I Ch. 84, 85 ; 2 Pardessus, p. 152. 

3 Vide Luscomb v. Prince, 12 Mass. 576, where it was assumed to be the 
settled doctrine that wages were only payable up to the time of the death of 
a seaman. "There is no doubt," observed Parlter, C. J., "that the wages 
of seamen may be apportioned. If they die during a voyage, their repre- 
sentatives are to receive what is due at the time of their death. If they 
leave the ship without any fault of their own, they may recover the whole or 
any part of the wages accruing during the voyage, according to the circum- 
stances." See, also, 3 Kent's Comm. 189, 190. 

3 See tit. Salvage, pp. 343, 343. 
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mariner of his wages. A condemnation of the vessel for 
illegal trading, in which the mariners are not implicated, 
does not work a forfeiture of their wages, nor bar them of 
their action against the owners.^ And where a vessel is sent 
out upon a seeking voyage, in search of freight, and obtains 
none, the seamen are entitled to their wages. Because, if 
she arrives home in safety, the seamen, by their contract, 
have a lien on the vessel, and may proceed in rem.^ So, too, 
if the ship performs her voyage without the owner having 
furnished any cargo, or if there is a special contract between 
the owner and freighter, varying the right to freight from 
the general law, in all such cases, the seaman's title to his 
wages is not at all impaired by the fact that no freight was 
earned.^ The settled doctrine is, that seamen are entitled 
to wages for the full period of their employment in the 
ship's service for any particular voyage, in which freight is 
or might be earned by the owner.* 

<§> 488. By the usage of merchants, seamen are entitled to 
their wages at every delivering port. Ordinarily, voyages are 
divided into the outward and homeward voyage, and the 
seamen's wages are due for the outward vqyage when it is 
ended, and for the homeward voyage when that is ended. If 



1 The Malta, 2 Hagg. Adm. R. 158. 

2 Lady Durham, 3 Hagg. Adm. R. 196. 

3 Pitman v. Hooper, 3 Sumner, R. 286 ; The Saratoga, 2 Gallison, 175; 
Wolfs. The Oder, 2 Peters, 261 ; Hoytt;. Wildfire, 3 Johns. 518; Emerson 
V. Howland, 1 Mason, R. 45 ; Giles v. The Cynthia, 1 Peters, Adm. R. 307; 
The Two Catherines, 2 Mason, 319 ; Blanchard v. Bucknam, 3 Greenl. R. 
1. In this case, the light of the plaintiff to demand freight depended upon 
the completion of the entire voyage out and in. That was the condition of 
the charter-party. The vessel performed the outward passage, and was lost 
whilst lying at her outward port. It was held that the right of the seamen 
to their wages was not aSected by the condition of the charter-party, unless 
they assented to it by express stipulations. The Juliana, 2 Dod. Adm. 501 ; 
Van Beuren v. Wilson, 9 Cowen, 158 ; Brown v. Lull, 2 Sumner's Rep. 
443. 

4 Pitman v. Hooper, 3 Sumner's Rep. 286. 
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the ship is lost on her homeward voyage, wages, neverthe- 
less, are due for the outward voyage. And if she is lost on 
the outward voyage, and any part of the outward freight 
had been paid, the seamen are entiled to wages in propor- 
tion to the amount of freight advanced ; for, when earned, 
there is an inseparable connection between freight and 
wages.^ The doctrine is, that the wages are divisible and 
payable in the manner we have just stated. Any agreement, 
therefore, between the owner and freighter, making the 
voyages out and home one consolidated voyage, and the 
freight to depend upon its full accomplishment, does not, in 
any degree, affect the right of the seamen to demand their 
wages upon the respective conipletion of the outward and 
homeward voyages. And as the rights of the seamen 
are not invalidated by any special contract between the 
owner and the charterer, with respect to freight, so on the 
other hand, those rights are not impaired by an agreement 
between the owners and the seamen themselves, by which, 
without adequate consideration, they relinquish any portion 
of them. Hence it is, that a contract entered into by a 
seaman, stipulating not to receive any wages unless the ship 
should safely return to her home port, although freight should 
be earned on the outward voyage, will be set aside.^ The same 



1 3 Kent's Comtn. 189 ; Pitman v. Hooper, 3 Sumner's Rep. 286 ; 
Thompson v. Faussatt, 1 Peters's C. C. R. 182 ; Abbott on Shipping, 473, 
and authorities there cited. . 

2 Buck V. Rawlinson, 1 Brown, P. C. 137 ; Lady Walterstorff, 1 Peters's 
Adm. R. 215; The Juliana, 2 Dod. Adm. R. 504. Lord Stowel], in his 
celebrated judgment in this case, a judgment which reflects not less credit 
upon the qualities of his heart, than upon the acknowledged powers of his 
mind, thus conclusively vindicates the function of admiralty conits, in up- 
holding the general rights of seamen, secured to them by the maritime law, 
against renunciations unduly obtained or heedlessly yielded by the mariners 
themselves. " Where a voyage is divided," says his lordship, " by various 
ports of delivery, a proportional claim attaches at each of such ports ; and 
the courts have upheld that title against all attempts to evade or invade it. 
The attempts have usually appeared in the form of renunciations of this right 
obtained from the mariners, without any consideration |whatever advanced 
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is true of an engagement by a seaman, that the expenses of 
curing in case of sickness should be deducted from his 



for this surrender. The first form in which it was attempted, was in taking 
from them simultaneous bonds to that effect, at the execution of the usual 
contract. And if the courts had supported these collateral instruments, the 
efiect might have been this, that seamen might contract for a voyage of cir- 
cumnavigation round the globe, might deliver cargoes at ten different ports, 
at each of which freight was earned by their owner, and then if the ship 
had the misfortune of being lost on her return home, upon the Goodwin 
Sands, they were to be turned adrift, if they escaped, without a single penny 
to face the debts which the necessary subsistence of their families had incur- 
red during their three years' absence, on a service of fatigue and danger to 
themselves, though of great emolument to their owner." After stating a 
few leading cases to show that all British courts had concurred in discounte- 
nancing the disherison of the mariner by collateral bonds of renunciation, his 
lordship proceeded as follows: "Another mode was to be resorted to, — 
that mode which the courts of Scotland have reprobated, of inserting a 
covenant into the contract itself, to the same effect as that which had failed 
in the form of a bond. And this was intended, it was said, to meet the diffi- 
culty. What difficulty ? Difficulty there was none in the law, for the law 
wa§ clear and settled ; — difficulty there was none arising from any contrari- 
ety of judgments in the courts, for their judgments were all in harmony. I 
know of no difficulty, but the ordinary one of finding the money, when it 
became occasionally due under the ancient and confirmed expositions of the 
law. Those who advised and those who adopted the contrivance, entertained, 
doubtless, the hope that all difficulties of this species would be removed by 

the simple transfer of the covenant from the bond into the contract In 

considering that question, (the question in judgment,) I am not, I think, to 
forget the high authorities under which it has uniformly been held, that such 
a covenant dehors the articles, but executed at the very same time, and for the 
very same purpose, and in the very same terms, and by the very same par- 
ties, was unreasonable and unjust,- axiA to be frowned upon by the law. Does 
it become more reasonable and more just by being incorporated in the 
articles ? Is its moral quality at all altered and improved by this mere alter- 
ation of form? If vicious in its substance and grain, is it purified by insert- 
ing it in the articles ? Is the bond the mother of all the mischief? How 
this might be considered in a court of common law, I cannot presume to 

predict How far a court of law would limit its view of the question 

to the letter of the contract, and leave these improvident men to find their 
way, in a court of equity, out of a bargain which that court has deemed un- 
reasonable, when it appeared in another form substantially the same, I am 
not entitled to pronounce. There are those who perhaps might lament, if this 
humble class of suitors were compelled to a pilgrimage through a second 
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wages. The principle upon which a court of admiralty pro- 
ceeds in all such cases is, that all unusual stipulations in 
seamen's contracts, and all receipts or releases given by them, 
clothed though they be with all the solemnity of sealed 
instruments, can have no effect beyond the consideration 
fairly paid.^ 

^i 489. As wages for the outward and homeward voyage 
are divisible and payable upon the completion of each 
respectively, it becomes obviously important to inquire at 
' what time the outward voyage ends and the homeward 
begins. Upon a principle of convenience, as well as sup- 
posed equity and justice, our courts,, with one exception, 
have uniformly held that one half the time passed in port 
must be attributed to each voyage.^ In the case of Pitman 



court. This court is not disposed to impose that burden upon them ; it will, 
as far as it can, protect these illiterate and unexperienced persons against 
their own ignorance and imprudence. And, I confess, I feel disposed to do 
so more in the case of mere articles than in the case of articles and bonds." 
And this, because bonds, being more formal instruments, would excite the 
attention of the seamen, and covenants of this character would not be likely 
to slip into them unnoticed. 

1 The Bark Rajah, Law Rep. for August, 1852, p. 208. Determined in 
the District Court of the United States, in Massachusetts. 

2 Pitman v. Hooper, 3 Sumner's R. 286 ; Hooper «. Perley 11 Mass. 545 ; 
Lock V. Swan, 13 Ibid. 76 ; Swift ». Clarke, 15 Ibid. 174; Moore v. Jones, 
15 Ibid. 434 ; Jones v. Smith, 4 Hall's Am. Law Journal, 276 ; Thompson 
V. Faussatt, 1 Peters's C. C. R. 182 ; Galloway v. Morris, 3 Yeates's Rep. 
445 ; Giles v. The Cynthia, 1 Peters's Adm. R. 204 ; The Elizabeth, Peters's 
C. C. R. 130; The Walterstorff, 1 Peters's Adm. R. 215 ; Cranmer v. 
Gernon, 2 Peters's Adm. Rep. 931 ; Two Catherines, 2 Mason's Rep. 329. 
Judge Hopkihson, in the case of Bronde v. Haven, 1 Gilpin's Rep. 592, 
after a very able and elaborate examination of the English and American 
authorities, touching the point discussed in the text, came to the conclusion 
that the rule of adding one half the time of a vessel's stay at the outward 
port to the outward voyage, and the other half to the homeward voyage, 
was supported by no known principle or satisfactory reason. " Where," he 
asks, " is authority or the reason to say, that the one voyage ends and the 
other begins when the ship has been half her time at her port of delivery ? 
Can it be denied that, in point of law, the outward voyage is terminated by 
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V. Hooper, the propriety of this rule was maintained against 
the very learned opinion of the court in the case of Bronde 
V. Haven. " In a just and legal sense," said Judge Story, 
" the outward voyage may well be deemed generally to con- 
tinue as to seamen's wages, as long as the seamen are engag- 



the deliTery of the cargo, which may always be ascertained, and that in poia^ 
of fact, the discharge of the vess.el almost universally takes place very soon 
after arrival, although she may be afterwards detained a long time by wait, 
ing for a return cargo, or other circumstances having no connection with the 
outward voyage or its cargo ? The judge, in the case of the Two Catherines, * 
says, ' at that place the homeward voyage commenced.' But when did it 
commence? This is the difficulty, and no answer or explanation is given to 
it. In that case, the ship went in ballast to Ivica, for a cargo of salt, and 
can we say that the homeward voyage did not commence when she began 
to take the salt on board? Can we attach the time and labor so employed 

to the outward voyage? I return to the question, 'when did 

the homeward voyage commence,' in the case before us ? Did it not com- 
mence when the outward voyage ended? There was no intermediate voyage 
or time hanging between the outward and the homeward voyages, and belong- 
ing to neither, if this can be in any case ; but the second necessarily began 
when the first ended, and the first necessarily ended when the second began. 
What authority is there for saying that the outward voyage continues for 
three, six, or twelve months after the arrival of the vessel at her outward 
port, and the complete delivery of her cargo there ? How can we say that the 
outward voyage continued during the time when the brig was actually taking 
in her return cargo ? What connection, in fact or in law, had this employ- 
ment of the mariners with the outward cargo, or its freight, or any thing 
belonging to it? Judge Story put the law on the question: ' When did 
the homeward voyage commence? ' It should rather, in our case, be^ 
when did the outward voyage terminate ? unless, as I believe, the tiiDe is the 
same for both. When, then, by clear and undisputed evidence, it is shown 
precisely when the one did end and the other did begin, can I apply to the 
first, employment and services which clearly belong to the latter ? Can I 
charge against the first wages clearly earned by labor for the second ? . . . . 
So far as Judge Story asserts the right of seamen to wages for the outward 
voyage, it is clear enough, but in the extension of this right over half the 
time the vessel may remain in port, however long, or whatever may be the 
cause of her detention, I confess, I cannot discover how or where this doc- 
trine is to be found in the cases cited. The principle that the wages end with 
the outward voyage, and that that voyage ends with the delivery of the out- 
ward cargo is much more manifest and reasonable to my mind." Vide 
Judge Story's strictures upon this opinion, in the case of Pitman t;. Hooper, 
3 Sumn. 86. 
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ged in purposes connected with the outward voyage, whether 
the cargo is discharged or not ; and the homeward voyage 
to begin when any acts are done or preparations made, 
having reference exclusively to the homeward voyage. And 
if there be any intermediate time which is not properly 
referable to either, that may well be treated like an interme- 
diate voyage in ballast, to be for the benefit and purposes of 
the owner, and for which he ought, therefore, to pay the 
seamen for their services. In ordinary voyages, it is not 
very easy to' find any such intermediate time, or to measure 
it with exactness ; and in many cases, acts are done, and 
proceedings had simultaneously with reference both to the 
outward and the homeward voyage ; so that it is impracti- 
cable to divide the time with perfect accuracy. It was with 
a vi6w to this practical difficulty, that the rule has been 
established that one half the time during which the vessel is 
lying in the port, shall be deemed a part of the outward 
voyage, and the other half, part of the homeward voyage. 
For the sake of uniformity and certainty, half the time 
passed in port is attributed to each voyage, and it is an apr 
portionment commended by the double motive of suppress- 
ing litigation upon slight distinctions, and of accomplishing 
the ends of maritime policy, by which the riglit to wages is 
made, in a good degree, dependent on the safety and success 
of the voyage." That the weight of authority is in favor 
of the rule as here laid down, is undeniable, but the reason- 
ing of Judge Hopkinson, in the case of Bronde v. Haven, 
may excite a doubt, to say the least, Avhether the rule itself is 
founded on the correct principle. 

■§> 490. Ordinarily, and properly it should seem, the out- 
ward voyage ends at the place where the cargo is unloaded.^ 
If the vessel leaves her port of destination or unlading, for 
the purpose of receiving a return cargo, she is at such ports 
to be considered either as on her return voyage, or as being 



I Thompson v. Faussatt, 1 Peters's C. R. 182. 
MAE. 34 
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in the same situation as if she had remained at her last port 
of unlading, there to receive her cargo.^ This doctrine, 
however, is not well established in our jurisprudence. On 
the contrary, it was held in the case of the Two Catherines,^ 
that if a vessel, after landing her outward bound cargo in a 
foreign port, proceed in ballast to another foreign port, and 
there take another cargo, and be lost on hei: homeward 
voyage, the seamen would be entitled to wages to the last 
port of departure, and for .half the time she remained there. 
Such a case, it was maintained, was not distiguishable in 
principle from that of a vessel performing the whole outward 
voyage in ballast, in, which event the seamen would unques- 
tionably be entitled to their wages. Judge Hopkinson, in 
the case of Bronde v. Haven, remarking upon the diflFerent 
adjudication in these two cases, said it was not for him to 
decide between the learned judges whose opinions were in 
conflict ; but it did, nevertheless, appear to him that Judge 
Washington had the better reason, and that he gives us a 
more plain and practical rule, and more consonant with the 
principles of law than that adopted by Judge Story. 

<§) 491. The wages of the seamen being dependent on the 
earning of freight, it follows, necessarily, indeed it is a part 
of the proposition, that if the freight be totally lost, by dis- 
aster, peril, or force, without fraud or misconduct of the 
master or owners, the seamen lose their wages. This rule is 
one of policy, and founded upon the presumption that the' 



1 Thompson d. Faussatt, 1 Peters's C. R. 182. 

2 2 Mason's. Rep. 319. Vide, also, Giles v. Brig Cynthia, 1 Peters's Adtn. 
R. 203 ; Crammer v. Germon, 2 Peters's Adra. R. 39 ; Blanchard v. Buck- 
man, 3 Greenl. R. 1. In the case of Hindman v. Shaw, 8 Peters's Adm. 
R. 264, the vessel had earned freight by arrival at the port of delivery. She 
afterwards went to another port in the progress of her return voyage, when 
she was found unseaworthy. The seamen refused to proceed in a vessel 
provided for the further transportation of the cargo. It was held that they 
we're not entitled to wages beyond the arrival at the first port and half the 
time of the vessel's stay there. 
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hazard of losing their wages, will tend to secure the fidelity 
and stimulate the exertions of the crew. If, therefore, the 
freight is lost, any insurance which the owners might have 
effected upon it, is for their indemnity alone. It does not 
enure to the benefit of seamen's wages, which cannot be in- 
sured either directly or indirectly. ^ However, when wages 
are earned, the reason of the prohibition ceasing, they may 
be insured, or if they have been paid to the seamen abroad, 
and he purchases goods with the money, the goods may be 
insured. 

■^i 493. If, after the hiring of seamen, the owners of the 
ship abandon the intended voyage, or if it be broken up 
from any cause not arising from the fault or misconduct of 
the crew, they are entitled to receive wages in the nature of 
damages, the amount being discretionary, and controlled by 
the circumstances of the particular case.^ If the voyage be 



1 M'Quirk v. Ship Penelope, 2 Peters, 276 ; Icard v. Goold, 11 Johns. 
279 ; The Lady Durham, 3 Hagg. Adm. Rep. 196 ; The Neptune, 3 Hagg. 
239 ; 3 Burr. R. 1912 ; 7 Terra. R. 157. 

3 3 Kent's Com. 269. Vide Hancox v. Fishing Ins. Co. 3 Sumner's R. 
132, as to the question whether an insurance by seamen on their shares, on 
a fishing voyage, when the shares would be in the nature of wages, though 
given in lieu thereof, would be valid. 

3 Abbott on Shipping, 749 ; Wolf v. The Brig Oder, 2 Peters's Adm. R. 
261 ; Parry v. The Peggy, 2 Brown, Adm. Appx. 533 ; Bray ». The Atalanta, 
Bee's Rep. 48 ; The Fair American, Id. 134. Dr. Lushinglon, in the case of 
The City of London, 1 W. Rob. Adm. R. 88, acceded to the position 
assumed by the Counsel in the cause, that if a seaman is engaged on board 
a vessel, and the owners think fit to abandon the voyage for which such sea- 
man has been engaged, he would not be entitled to sue in the court of admi- 
ralty for his redress, but must seek his remedy at common law, by an action 
on the case. The reason assigned by the learned judge was, that in such 
a case, there would be nothing to show the real amount of loss sustained. 
The question would strictly be a question of quantum meruit, and if the 
court of admiralty were to take upon itself to adjudicate upon the quantum 
of damage sustained, it would be usurping the functions of a jury, to whose 
consideration the point in question is more peculiarly referable. He ad- 
mitted, however, that the court had jurisdiction in a case where the seaman 
was taken on board, the voyage prosecuted, and during its progress the sea- 
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broken up after it has been commenced, by the voluntary- 
act of the master or owner, or by their default, wages are 
due for the whole voyage. And a wrongful dismissal of a 
seaman on the voyage, or a failure to supply him with pro- 
visions, is, as to that seaman, equivalent to the abandonment 
of the voyage. The voyage, with respect to him, is then 
ended, and he is entitled to sue for his full wages for the 
voyage.i 

<^ 493. We have seen elsewhere,^ that in case of ship- 
wreck, the seamen are entitled to their wages, or a compen- 
sation equivalent to their wages, by way of salvage, pro- 
vided they do their duty, and sufficient is saved from the 
wreck for that purpose. The claim of the seamen is limited 
to the fragments of the wreck ; but whether it is to be 
regarded as a salvage claim, is an unsettled point in our 
jurisprudence. There are many and cogent reasons for treat- 
ing the mariner's claim as derived directly from his contract, 
and therefore entitling him to his wages eo nomine. To 
allow mariners to claim as salvors would not only be incon- 
sistent with the contract of hiring, but a startling violation 
of that principle of maritime policy, which sedulously 
endeavors to bind up the interest of the mariner with that of 
owner. It would be not only an inducement to relax his 
efforts in time of difficulty and danger, but a direct tempta- 
tion to cause shipwreck and disaster, that he might success- 
fully claim the large rewards of salvage service.^ If any 



man was unduly discharged, and also in a case where the seaman was dis- 
charged before the voyage begun, but which was afterwards prosecuted. 
Our courts of admiralty proceed upon no distinction of this kind, but in all 
these cases entertain jurisdiction. 

1 Sigard V. Roberts, 3 Esp. N. P. Rep. 71 ; The Castilia, 1 Hagg. Adm. 
R. 59 ; Hoyt v. Wildfire, 3 Johns. 618 ; Emerson v. Howland, 1 Mason, R. 
45 ; 3 Kent, 187 ; The Malta, 2 Hagg. 158 ; Hindman v. Shaw, 2 Pelers's 
R. 264. 

2 Ante, tit. Salvage, pp. 339-343. 

3 Judge Sprague, in the case of The Massasolt, 7 Law Rep. 522. Vide 
upon this point, The Cynthia, 2 Peters's Adm. R. 203 ; Weeks v. The 



CH. XII.] EARNING AND PAYMENT OF WAGES.' 401 

part of the cargo be saved frotn the wreck, the wages of the 
seamen are to be paid without any deduction.^ If the sea- 
men, in a case of shipwreck, abandon the wreck, animo 
non revertendi, the contract between them and the owner 
is dissolved. The connection of the crew with the ship is 
at an end. The claim for wages is extinguished, and the 
benefit of the jus postliminii does not arise on the salvage 
of the goods by other persons.^ 

<§. 494 By the act of ^Congress,^ one third of the seaman's 
wages are due to him at every port where the ship to which 
he is attached unlades and delivers her cargo, unless the 
contrary be expressly stipulated in the contract ; and as soon 
as the voyage is ended, and the cargo or ballast is fully dis- 



Calherina Maria, Id. 424 ; and Abbott on Shipping, 753, note, and authorities 
there cited. In the case of Pitman v. Hooper, 3 Sumner's K. 50, Judge 
Story makes the following observations upon this subject : "In the case of 
shipwreclf," he says, " during the voyage, the seamen, if they remain by 
the ship and assist in the salvage, will be entitled to receive their wages out 
of the fragments of the wreck, if enough is saved to pay them, even though 
the entire freight be lost by the total destruction and loss of the cargo. 
This exception is, doubtless, designed to enlist the zeal and exertions of the 
seamen in the preservation of the property, as far as possible ; and it is 
founded upon the same policy, as the general rule ; that is to say, to make 
it their interest to use every endeavor to save the property and to promote the 
success of the voyage. Whether this exception is to be expounded upon 
the ground of its being an allowance to the seamen in the nature of salvage, 
or whether it is a mere dry exception to enforce the public policy of the 
original rule, has been a topic of some judicial discussion. But whether it 
stands upon the one ground or the other, it is an exception now firmly esta- 
blished. What I rely on, in regard to this exception is, that it establishes a 
case in which, though the entire freight is lost, the seamen recover their full 
wages out of the wreck of the ship, without any deduction pro raid on 
account of the value of the materials of the ship, which have perished. The 
entire wages constitute, in this case, a privileged lien, to be first paid ; and 
the owner must submit to the entire loss, without any contribution towards 
his own loss." Vide, also. The Neptune, 1 Hagg. R. 227; The Two 
Catherines, 2 Mason, R. 319, 338, 339, 340. 

1 3 Kent's Comm. 192; Pitman v. Hooper, 3 Sumner's Rep. 50, 61, 67. 

2 The Elizabeth, Ware's Rep. 41 ; 3 Kent's Comm. 196. 

3 July 20, 1790, ch. 29, §6. 

34* 
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charged at the last port of delivery, the mariners are enti- 
tled to the wages then due, according to their contract. If 
they are not paid within ten days after their discharge, or if 
any dispute arises between the master and the seamen touch- 
ing their wages, admiralty process may be instituted in 
rem against the ship, in the manner pointed out in the act. 
In the construction of this statute, it is to be remembered, 
that the general, if not the uniform, usage in the United 
States is to discharge the crew before unlading the vessel, 
and employ other persons to perform that service. It is a 
custom so uniform, general, and of so long standing, that it 
has now become one of the implied terms of the contract. 
The voyage, then, so far as the seamen are concerned, is 
ended when the vessel is safely moored, and then the ten 
days for the payment of the wages begin to run. If, how- 
ever, by the terms of the contract or usage of the port, the 
seamen are bound to remain and assist in discharging the 
cargo, then the ten days only begin to run from the dis- 
charge of the cargo.i Where, the seamen by the usage of 



1 The Mary8, Ware's Rep. 454 ; The Ship Susan, 1 Peters's Adm. Dec. 
165 ; The Philadelphia, Id. 210 ; The Happy Return, Id. 255 ; Holmes v. 
Bradshaw, cited in Story's Notes to Abbott on Shipping, 757. Lord Stowell, 
in the case of The Baltic Merchant, Edwards, Adm. R. 91 , held, that the sea- 
men are bound to stay by the vessel until the cargo is actually delivered. 
And in the case of The Cambridge, 2 Hagg. Adm. R., he said that the law 
of England required the mariners, in ordinary cases, to stay by the ship till 
the discharge of the cargo, vfhen the other party has done nothing to super- 
sede it. Judge Story, in the case of Cloutman v. Tunison, l-Sumner's Rep. 
373, 377, maintained the same principle. After declaring, that in the sense 
of the maritime law, the voyage is ended when the ship has arrived at 
her last port of destination, and is moored in good safety in the proper and 
accustomed place, he proceeded to say, " I do not say that tl?e officers or 
seamen are then discharged from any further duty, and are not bound to 
attend to the unlivery of the cargo. On the contrary, I maintain, that the 
seamen, and H fortiori the officers, aro bound to remain by the ship and 
watch over her concerns, and assist in the imlivery of the cargo, if made in a 
seasonable time; unless there be some express or implied agreement or 
established usage to dispense with their further services." On the other 
hand. Judge Peters, in the case of the ship Happy Return, 1 Peters's 
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the port or terms of the contract are not entitled to their 
wages until the unlivery of the cargo, the owners are entitled 
to a reasonable allowance of time for the unlading. Judge 
Peters, in the case of the Ship Susan,^ and Judge Davis, in 
the case of Holmes v. Bradshaw,^ considered that fifteen days 
were a proper allowance for the discharge of the cargo. 
This rule, in its practical operation, is advantageous. It does 
not unreasonably delay, the payment of the wages, while on 
the other hand it destroys every pretence of the owner to un- 
reasonably delay the unlading the cargo. The precise number 
of days is not so important ; it is that a determinate standard 
is employed to ascertain when the cargo either is, or might 
be discharged. It will be observed, that the act of Congress 
restrains the issuing of process against the vessel, until the 
expiration of the ten days from the arrival of the ship, or 
from the discharge of the mariner, but it does not prevent 
the filing of a libel before the ten days have expired. It is 
also observable, that immediate process may be issued against 
the vessel, wherever she may be found, in case she shall 
have left the port of delivery where the voyage ended, before 
payment of the wages, or in case she shall be about to pro- 
ceed to sea before the end of the ten days next after the 
delivery of her cargo or ballast. 

■§> 495. The lien of a seamen upon the vessel is a privileged 
hypothecation jus in re, but it may be lost by prescription 
or laches. He is bound to enforce it in a reasonable time. 
Any considerable delay endangers it. What the law will 
deem reasonable and proper time for the enforcement of a 
seaman's lien, must depend upon the circumstances of each 
particular case. Courts of admiralty will not interpose in 
favor of old and dormant claims. They require vigilance in 



Adm. R. 253, inclined to ibe opinioQ that the seamen aie not bound to 
unlade the ship after the voyage is ended. And the established usage in 
the United Stales is in accordance with his view of the law. 

1 1 Peters's Adm. R. 165. 

2 Cited in Story's Abbott, 757. 
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parties who invoke their aid. They will not sufTer them 
to withhold their claims, "until from lapse of time it 
becomes utterly impossible to ascend to the whole justice of 
the case." ^ The act of Congress, regulating suits for mari- 
ner's wages in the admiralty, contains no limitation as to the 
time within which such suits shall be brought. And the 
admiralty is not limited or governed by the regulations 
adopted by the several States, with respect to the prescribed 
time within which suits must be prosecuted.^ It therefore 
proceeds upon the general rules it has laid down for its own 
guide, and to which it ordinarily adheres. 

"J. 496. Capture by an enemy extinguishes the contract for 
seamen's wages ; but if the vessel is recaptured and the 
voyage performed, the right is revived, and the full wages 
are due, subject to a ratable deduction for the expenses of 
salvage.^ The general rule of the maritime law is, that if 
freight be lost during the course of the voyage, by a disaster 
or peril, arising from accident or superior force, the seamen 
lose their wages.* If a ship be not seaworthy when she sails, 
and the voyage is lost by that means, it is a loss arising from 
the fault, misconduct, or neglect of the master, and does not 
affect the seamen. They may recover their wages, in such a 
case, the same as if the voyage were actually performed.® 



1 The Rebecca, 5 Rob. Adtn. R. 94 ; Willard v. Door, 3 Mason, R. 161 ; 
The Sarah Ann, 3 Sumner, 206 ; The Eastern Star, Ware's R. 186 ; The 
Rebecca, Id. 212. 

2 Brown v. Jones, 2 Gallis. Rep. 481. 

3 Brooks V. Door, 3 Mass. 39 ; 3 Kent's Conam. 191.* 

* Hoyt V. Wildfire, 3 Johns. 518. 

6 Hindman v. Shaw, 2 Peters's Adm. R. 264. See also the case of Hoyt 
t". Wildfire, 3 Johns. 518. A diflferent principle, however, has been adopted 

* As in the case of recapture, so in the case of 'ransom, the seamen are entitled 
to then- -wages, subject to a contribution for the ransom, provided the voyage was 
subsequently performed. Girard v. Ware, 1 Peters, C. C. R. 142 ; The Siu-atoga, 
2 Gallis. R. 104 ; Maisonnairo t». Keating, Id. 336 ; Brooks v. Door, 2 Mass. 39 ; 
14 Ibid. 66. 
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Of the Forfeiture of Wages. 

% 497. Independently of any positive regulation, by, the 
general maritime law, desertion during the voyage is followed 
by a forfeiture of all wages antecedently earned. If, how- 
ever, the offender is subsequently received on board, with 
the consent of the master or without objection on his part, 
he is remitted to his original rights ; the forfeiture is done 
away and he is entitled to his whole wages, subject to 
deduction for the loss of his services in the ship during his 
absence. 1 And if the deserter repents of his oiFence and 
seeks to return to his duty, the master is bound to receive 
him back as a case fit for condonation, unless his previous 
misconduct would justify a discharge.^ If a seaman's con- 



in England. In the case of Eaken v. Thom, 5 Esp. N. P. Rep. 6, it was 
contended for the plaintiff, that the owner, by sending out a ship incapable 
of peforming the voyage, could not defeat the plaintiff's claim to wages, 
where he had been willing to serve, and where the voyage was lost and 
defeated by reason of the defendant's own default. But Lord Ellenborough 
said, that the cases had never made the distinction contended for by the plain- 
tiff's counsel. The rule of law, he said, was general. The ship must per- 
form her voyage to entitle the seaman to recover, but he might, perhaps, 
maintain a special action against the owner for damages. The distinction 
made by the plaintiff's counsel in this case is obviously correct ; and whilst 
the rule of law as stated by Lord Ellenborough is general, it admits, like 
all general rules and axioms, of exceptions. And no exception is more 
thoroughly ingrafted upon it, than the one stated in the text, namely, that 
if the voyage be lost by the neglect, fraud, or misconduct of the master, the 
seamen, nevertheless, are entitled to their wages. 

1 Cloutman v. Tunijon, 1 Sumn. R. 373 ; The Rovena, Ware's Rep. 307 ; 
The Mentor, 4 Mason, 95 ; The Commerce, 1 Peters's Adm. R. 160 ; The 
Elizabeth, Id. 128 ; The Cyrus, S Peters's Adm. R. 407. 

2 Cloutman v. Tunison, 1 Sumn. R. 373 ; Coffin u. Jenkins, 3 Story's R. 
108; The Mary, 1 Peter's Adm. R. 139; The Test, 3 Hagg. 307, 315 ; 
Buck V. Lane, 12 Serg. & R. 266 ; Austin u. Dewey, 1 Hall, 238. Upon 
this subject of condonation, Mr. Justice Story, in the case of Cloutman v. 
Tunison, has given a. full and satisfactory exposition of the law. " In a 
ease of clear desertion " he says, " if the party repents of his offence, and 
seeks to return to duty, and is ready to make suitable apologies, and to repair 
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duct in the course of the voyage is such, that the master is 
warranted in discharging him, the discharge operates like a 
desertion, and works a forfeiture of his wages. If a seaman 
deserts, but is arrested and imprisoned, as authorized by the 
act of Congress, that is the only penalty he incurs. He is 
not to suflfer a loss of his wages in addition to his punish- 
ment. The imprisonment is considered as the whole pe- 
nalty. 

■5. 498. To forfeit wages there must be a voluntary depart- 
ure, without reasonable cause.^ If the seaman absents him- 
self from the ship, and can show that his so doing was a 
necessary or justifiable act, it cannot be construed into deser- 
tion. Desertion is a forfeiture of wages ; but if the master con- 
ducts himself in such a way that the sailor cannot without 
damage to his personal safety continue in his service, the 
law of nature itself justifies him in providing for that safety. 
Desertion is a voluntary act of the seaman's ; but if it is 
caused by the act of the ^captain, by his cruelty, or omission 
to provide provisions, the departure of the mariners, for pro- 
tection in the one case, and for provisions in the other, is not 
a desertion. In both cases they have reasonable cause for 
leaving the ship ; and to constitute desertion there must be a 
voluntary departure without reasonable cause. ^ To consti- 
tute a desertion within the meaning of the general maritime 



the injury sustained by his misconduct, he is entitled to be received on board 
again, if he tenders his services in a reasonable time, and before another per- 
son has been engaged in his stead, and his prior conduct has not been so 
flagrantly wrong that it would justify his discharge. Upon this subject it is 
well known, that the maritime law encourages a reasonable indulgence to 
human infirmity, and especially to the known thoughtlessness and rashness 
of seamen. It favors repentance and condonation; and will not permit a 
master to insist upon the utmost stretch of authority, or forfeiture, unless 
there is a clear propriety in exerting it." 

> Abbott's Ship. 646. 

2 The Ship Moss, 1 Gilpin's R. 219 ; Limland v. Stevens, 3 Esp. R. 269 ; 
Sherwood v. M'Intosh, Ware's R. 109; The Mentor, 4 Mason, 84; The 
Rovena, Ware's R, 309. 
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law, something more is required than a single absence with- 
out leave. There must be an absenting of the seaman fur- 
tively, with the intention of keeping himself out of the 
reach of the master and of abandoning the vessel altogether. 
A single absence without leave, for a temporary purpose, 
does not upon the general principles of the law, amount to 
a desertion, working an entire forfeiture of wages.* We 
shall see presently, that by act of Congress, an absence from 
the ship of more than forty eight hours at one time amounts 
to desertion. But to work a forfeiture of wages, the deser- 
tion, whether by the maritime law or by the statute, must 
be during the voyage, or before it is ended. And the voyage 
is ended in the sense of the law, when the ship has arrived 
at her last port of destination, and is moored in good safety 
in the proper and accustomed place.^ 

^ 499. We are next to notice the various statutory pro- 



1 Sherwood v. Mcintosh, Ware's R. 117; Cloutman v. Tunison, 1 Sum- 
ner's R. 373. In this latter case, Judge Story, in stating what in the sense 
of the maritime law constitutes desertion, employed the following language. 
"It is commonly enough supposed," he observed, "that an absence from 
the ship without leave of the proper officer, or in disobedience of his orders, 
constitutes desertion. But this is certainly a mistake. Desertion, in the 
sense of the maritime law, is a quitting of the ship and her service, not only 
without leave and against the duty of the party, but with an intent not again 
to return to the ship's duty. There must be the act of quitting the ship, 
animo- derelinquendi, or animo non revertendi. If a seaman quits the ship 
without leave, or in disobedience of orders, but with an intent'to return to 
duty, however blamable his conduct may be, (and it is certainly punishable 
by the maritime law, not only by personal chastisement, but by damages 
by way of diminished compensation,) it is not the offence of desertion, to 
which the maritime law attaches the extraordinary penalty of forfeiture of 
all antecedent wages." 

2 Cloutman v. Tunison, 1 Sumner's R. 373 ; The Mary, Ware's R. 456 ; 
The Happy Return, 1 Peters's Adm. R. 253 ; The Susan, Id. 165. Unless 
there be some express or implied agreement, or established usage to the con- 
trary, the seamen are bound to attend to the unlivery of the cargo. But if 
they fail to do so, and leave the ship, it is not a desertion. They are respon- 
sible in damages for a violation of their contract, but they do not incur a 
forfeiture of their wages. Vide, Ante, p. 402. 
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visions respecting desertion. The second section of the 
act of Congress of 1790 provides that there shall be, at the 
foot of the shipping paper, a memorandum in writing, of the 
day and the hour in which every seaman or mariner who 
shall ship and subscribe, shall render himself on board, to 
begin the voyage agreed upon. And if any such seaman or 
mariner shall neglect to render himself on board the ship or 
vessel, for which he has shipped, at the time mentioned in 
such memorandum, and if the master, commander, or other 
officer of the ship or vessel, shall on the day on which such 
neglect happened, make an entry in the log-book of such 
ship or vessel, of the name of such seaman or mariner, and 
shall in like manner, note the time that he so neglected to 
render himself, (after the time appointed,) every such seaman 
or mariner shall forfeit, for every hour which he shall so 
neglect to render himself, one day's pay, according to the 
rate of wages agreed upon, to be deducted out of his wages. 
And if any such seaman or mariner shall wholly neglect to 
render himself on board of such ship or vessel, or having 
rendered himself on board, shall afterwards desert and escape, 
so that the ship or vessel proceed to sea without him, every 
such seaman or mariner shall forfeit and pay to the master, 
owner, or consignee, of the said ship or vessel, a sum equal 
to that' which shall have been paid to him by advance at the 
time of signing the contract, over and besides the sum so 
advanced. It is observable that these forfeitures are incurred 
for neglect or breach of duty in cases, which can happen 
only prior to the commencement of the voyage. And it is 
also to be remarked, that if the mariner does not render him- 
self on board at the hour appointed in the articles, he will 
still be entitled to his wages, without deduction, if he can 
show that a special indulgence was granted him by the mas- 
ter.^ The fifth section of the same act provides, that if any 
seanjian who has signed the articles shall absent himself 



1 Cotel V. Hilllard, 4 Mass. R. 664 ; The Philadelphia, I Peters's Adm. R. 
210. 
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•without leave, and a proper entry shall be made thereof in 
the log-book on the same day, if he returns to duty within 
forty-eight hours, he shall forfeit three days' pay for every 
day's absence, to be deducted out of his wages ; if absent 
more than forty-eight hours at one time, he shall forfeit all 
the wages due him, and all his goods and chattels on board 
of the ship, or in any store where they may have been lodged 
at the time of the desertion, and shall moreover pay all 
damages. This section applies to the case of absence or 
desertion occurring after the commencement and during the 
continuance of the voyage.^ In the construction of this 
section of the act, it is held, that a proper entry in the log- 
book is indispensable evidence of a desertion, for which a 
forfeiture of wages is claimed. And it is not a proper entry 
simply that the seaman was absent. It must be also stated, 
whether it was with or without leave. Stating that the sea- 
man left the ship is not sufficient.^ The entry must be made 
on the very day, when the seaman absented himself from 
the ship. An entry on a subsequent day is not a compliance 
with the law.3 The entry must mention the name of the 
mariner against whom the forfeiture is to be enforced. It is 
not sufficient to say generally that the crew, or even that all 
the crew, were absent. And to incur the forfeiture there 
must be one continued absence of forty eight hours.* 

■§> 500. The entry in the log-book is evidence of the fact 



1 Cotel V. Hilliard, 4 Mass. R. 664. 

2 The Brig Independence, Gilpin's R. 140 ; The Moss, Id. 219 ; Knagg 
0. Goldsmith, Id. 207 ; Abbott on Ship. p. 773, and authorities there cited. 

8 The Rovena, Ware's R. 309. In Cloutman v. Tunison, 1 Sumner's R. 
373, 381, Judge Story said, that the entry on the very day, is a sine qua non. 
" It is a just and reasonable precaution," he observed, " to prevent all subse- 
quent fraudulent entries, and all parol evidence of unlawful absences, in the 
progress of the voyage, which may result from after-thought and contri- 
vances, from personal pique, or from the unavoidable deficiency of positive 
proof of leave." 

i Id. 313. 

MAK. 36 



410 MAKITIMB LAW. [CH. XH. 

of desertion ; it is indispensably necessary to be made, but it 
is not conclusive. Parol evidence is admissible to falsify the 
entry of desertion.^ But if the entry is correct, and it ap- 
pears that there was an absence of forty-eight hours without 
leave, this is conclusive evidence of desertion by the statute. 
Whereas upon the common principles of the maritime law, 
such absence is merely presumptive evidence of desertion. 
The Act of Congress is highly penal, and therefore nothing is 
to be taken by intendment. The party who seeks to enforce 
the forfeitures of the statute, must show on his part a strict 
compliance with all the statute requisites.^ As the statute 
declares, that an absence from on board the ship without 
leave is a forfeiture of the seama'n's wages and a desertion, 
unless he actually rejoins the ship within forty-eight hours, 
it is therefore at his own peril, to absent himself. And hence 
it is, that if he is unable to rejoin the ship, whether by rea- 
son of her sailing on the voyage or otherwise, within the 
forty-eight hours, the forfeiture is complete and absolute. 
The ship is not bound to wait for him ; but he is bound to 
rejoin the ship within that period suo perictilo.^ 

"5> 501. In a case, where the seamen have been guilty of 
such misconduct, as incurs a forfeiture of their wages, but 
they remain on board and faithfully perform their duty, the 
wages they subsequently earn are not affected by their pre- 
vious acts. And their advance wages are absolutely due to 
the seamen, as part of the ^nsideration of their contract to 



1 The Bri^ Mary, 1 Peters's Adm. R. 139; The Brig Commerce, Id. 
160; The Brig Phoenix, Id. 201 ; The Ship Philadelphia, Id. 210. 

2 Cloutman v. Tunison, 1 Sumn. R. 373, 381. 

8 CufBn V. Jenkins, 3 Story's R. 108, 114. Mr. Justice Story in this 
case went even farther than the doctrine of the text, and held, that if upon 
the eve of the departure of the ship from the port on the voyage, a seaman 
should, with a full knovpledge of the fact of her intended departure, volun- 
tarily or secretly without leave quit the ship, that would of itself be strong 
primd facie evidence of a positive intention to desert, and it would require the 
fullest and clearest evidence of bona fides, and sincerity of intention, to dis- 
place the presumption. 
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go on the voyage, and are not affected by any subsequent 
occurrences.^ 

•Ji 502. There can be no question that the seamen, during 
the voyage, are bound to unlade and reload the ship at fo- 
reign ports. And they incur a forfeiture of wages by refus- 
ing to do so. 2 It is not perhaps so clear, that by the general 
principles of the maritime law, the seamen are bound to 
remain by the vessel at the port of discharge, on the return 
voyage, and assist in the unlivery of the cargo. It is how- 
ever the opinion of great judges, that they are so bound. 
" By interpretation of law," said Sir William Scott, "in the 
case of The Baltic Merchant,^ the voyage is not completed 
by the mere fact of arrival ; the act of mooring is an act to 
be done by the crew, and their duty extends to the time of 
the unlivery of the cargo. There is no period at which the 
cargo is more exposed to hazard than when it is in the act 
of being transferred from the ship to the shore, and therefore 
the law, not only the old law, but particularly the statute 
by which the West India trade has been in later times regu- 
lated, has enjoined in the strictest manner that the mariners 
shall stay by the vessel until the cargo be actually delivered. 
I take this to have been always a part of the duty of mari- 
ners ; their contract is legally understood to go this length, 
and there never can have been a time when the owner was 
not entitled to some consideration against the mariners, on 
account of the non-completion of, the contract. This is a 
consideration not in modum paena, but it is a civil compen- 
sation for injury received, existing in all reason and justice, 
antecedently to any statute upon the subject." The same 
doctrine was subsequently declared by Sir Christopher Ro- 
binson in the case of The Cambridge,* and was aflSrmed by 



1 The Mentor, 4 Mason, 84. 

2 The Happy Return,'! Peters's Adm. Rep. 253. 

3 Edward's Adm. R. 91. 

4 2 Hagg.,Adm. 243. 
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Judge Story in the case of Cloutman v. Tunison.^ But the 
general principle may be controlled by an established usage 
to the contrary. And we have already seen, that in the ports 
of this country it is a very uniform custom, on the return of 
a vessel from a foreign voyage, to discharge the crew before 
unlading the vessel, and employ other persons to perform 
that service. And wherever the custom is established, it is 
fairly considered as entering into and making part of the 
implied terms of the seaman's contract.^ 

^ 503. The maritime law punishes aggravated offences of 
seamen with a forfeiture of wages, especially if they are 
persisted in without repentance or amends. But lighter 
offences it treats with an indulgent lenity, allowing compen- 
sation for any losses and expenses caused by them ; passing 
over slight errors, unaccompanied with mischief, without 
notice ; and correcting habitual neglect, or incompetent per- 
formance of duty, when it amounts only to levissima culpa, 
by a correspondent diminution of wages.^ It also draws a 
strong line of distinction between disobedience of orders in 
port, and any insubordination whatever, when the vessel is 
on the high seas, where it might expose to destruction the 
ship, cargo, and the lives of all on board.* In cases where 
the misconduct has been such that the master will be justi- 
fied in discharging a seaman during the voyage, that is, in a 
case, where the discharge of the seaman is imperatively 



1 Sumner's R. 373. 

2 The Mary, Ware's R. 456. In the case of The Happy Return, 1 
Peters's Adm. R. 253, Judge Peters said, that the merchants found it more 
for their interest to hire others than the mariners to lade and unlade vessels, 
than to depend on the mariners, who are particularly ungovernable after a 
voyage is ended ; and are, vrhen arrived at home, impatient under confine- 
ment to the drudgery of unlading the cargo. The owners, too, vrish to avoid 
the trouble, danger, and expense of keeping fire, and cooking, and furnishing 
provisions on board the ship. Tide also Webb v. Duckingfield, 13 Johns. 
Rep. 390 ; Brovfn v. Jones, 2 Gallis. Rep. 477, 482. 

3 The Ship Mentor, 4 Mason's Rep. 86. 

4 The Blake, 1 W. Rob. Adm. R. 73, 88. 
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necessary for the safety of the ship, and the due preservation 
of discipline, the cause that justifies the discharge, will also 
be sufficient to deprive the seaman of his wages.^ 

"§i 504. With these preliminary observations, we now pro- 
ceed to consider those particular offences, the commission of 
which, will incur either a total forfeiture of all the wages 
antecedently earned, or a considerable diminution of them. 
It is observable, that the maritime law never inflicts the 
penalty of a forfeiture of wages for a single offence, unless 
it is of a henious and aggravated nature. It considers the 
character of the service, makes proper deductions and allow- 
ances for any occasional irregularity of conduct, and judges 
of the acts of a seaman from an enlarged view of the whole 
tenor of his service. It is not accidental or occasional neg- 
lect, or disobedience, or drunkenness, that works a forfeiture 
of wages. The neglect, or disobedience, or drunkenness, 
must have the character of habit impressed upon it to pro- 
duce that effect. For slight faults, either of neglect or dis- 
obedience, diminished compensation is resorted to as an 



1 The Exeter, 2 Rob. Adm. R. 261 ; The Blake, 1 W. Rob. R.75 ; The 
Mentor, 4 Mason, R. 84. In this.Iatter case, Judge. Story. said, that it is the 
duty of a court of admiralty to uphold with a firm hand a reasonable exer- 
cise of the authority committed to the master and other officers of the ship. 
It views a prompt and cheerful obedience of orders, on the part of the sea- 
man, as of the deepest importance. It admits of no slight excuses for a slow 
or reluctant fulfilment of duty, and weighs not with a scrupulous nicety the 
language of command, or the necessity of the service. Occasional harshness 
of manner or matter, occasional ebullitions of passion, and other infirmities 
incident to nautical life, are not admitted as justifications of insubordination ; 
but are. deemed not wholly inexcusable, unless they degenerate into wanton 
and malicious abuse, or illegal severity. The very necessities of the sea ser- 
vice require this stubborn support of authority. On the ocean, the ofiicers 
can have but little physical power compared. with, that of the crew. They 
may, at any time, become the victims of a general conspiracy to revolt ; and 
unless they can subdue obstinacy and indolence by the moral influence of com- 
mand, and enforce a prompt and uncomplaining obedience by punishment, the 
ship and cargo must soon be at the mercy of the winds and waves. 
35* 
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indemnity for the wrong.^ The offence of endeavoring to 
commit a revolt, is a very serious and aggravated one. It is 
punishable by our laws with fine and imprisonment, but it 
does not in all cases incur a total forfeiture of wages. Al- 
though the offence in a legal sense is committed, yet if it 
was committed under such circumstances of gross provoca- 
tion and misconduct, on the part of the master, as to form a 
vefry strong excuse, addressing itself to the conscience and 
mercy of the court, it will not be visited with a total for- 
feiture of all the antecedent earnings.^ Drunkenness, if ha- 



1 Spurr V. Featson, 1 Mason, R. 105 ; The Mentor, 4 Mason, 90 ; The 
Ranger, Bee's Adm. R. 148 ; Sprague v, Eain, Id. 184 ; Macomber v. 
Thompson, 1 Sumn. R. 384 ; Cloutman v. Tunison, Id. 373 ; Knagg v. 
Goldsmith, 1 Gilpin's Rep. 207 ; Orne v. Townsend, 4 Mason, R. 541 ; The 
New Phoenix, 1 Hagg. R. 198 ; The Frederick, Id. 211 ; The Lady Camp- 
bell, 2 Hagg. 5 ; The Gondolier, 3 Hagg. 190 ; Mitchell v. Orozimbo, 1 
Peters's Adm. R. 250 ; Wilson v. The Belvidere, Id. 288 ; Thorne v. White, 
Id. 168 ; Brown v. The Neptune, Gilpin's R. 89. It was said by Judge 
Story in the case of The Ship Mentor, that it is not a single neglect of duty, 
or a single act of disobedience, which ordinarily carries with it so severe a 
penalty. There must be a case of high and aggravated neglect or disobedi- 
ence, importing the most serious mischief, peril, or wrong ; a case calling for 
exemplary punishment, and admitting of no reasonable mitigation ; a case 
involving a very gross breach of the stipulated contract for hire, and gomg 
to the very essence of it. 

3 The Mentor, 4 Mason's R. 84, 93. The offence of endeavoring to make 
a revolt, consists in the endeavor of the crew of a vessel, or any one or more 
of them, to overthrow the legitimate authority of her commander, with intent 
to remove him from his command, or against his will to take possession of 
the vessel by assuming the government and navigation of her, or by transfer- 
ring their obedieiice from the lawful commander to some other person. 
United States v. Kelly, 11 Wheaton's R. 417. To constitute the offence, it is 
not necessary that the removal from command should be by physical force. 
The important consideration is, whether there is an overthrow of the master's 
authority, or a removal of him from his command intended. It is the fact, 
and not the mode by which it is accomplished, that is regarded. The over- 
throw of authority may be just as complete, the removal from command may 
be just as effectual, by a universal disobedience to all orders, producing an 
actual suspension of the master's authority or command, as by actual force, 
or personal imprisonment, or driving the master on shore. United States v. 
Haines, 5 Mason, R. 272. See also 1 Mason, R. 147 ; 4 Id. 105 ; 6 Id. 
402 ; Ibid, 460; 1 Sumner's R. 168 ; 2 Id. 582. 
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bitual and gross, will be visited with a total loss of wages ; if 
only occasional, with a diminished compensation. " Drunk- 
enness," said Lord Stowell, in the case of The Exeter,^ " is 
an offence peculiarly noxious on board a ship, where the 
sober and vigilant attention of every man, and particularly 
of officers, is required. At the same time the court cannot 
entirely forget, that in a mode of life peculiarly exposed to 
severe peril and exertion, and therefore admitting in seasons 
of repose something of indulgence and refreshment ; that 
indulgence and refreshment is naturally enough sought by 
such persons in grosser pleasures of that kind ; and there- 
fore that the proof of a single act of intemperance, com- 
mitted in port, is no conclusive proof of disability for general 
maritime employment. Another rule would, I fear, disable 
many very useful men for the maritime service of their coun- 
try." 

<§> 605. Damages can be recovered for the misconduct of a 
seaman, only when they are the direct and immediate result 
of his acts and omissions, not when they are remote and 
contingent. In such a case, the maxim, causa proxima, non 
remota, spectatur, applies.^ When a seaman is imprisoned 
for misconduct, or is taken out *)f the ship and detained in 
jail until her; departure, pursuant to the law of the port, he 
does not in either case forfeit the wages accruing during his 
confinement; Nor can he be charged with the sum paid for 
a hand in his place, whilst he' was in prison. If imprisoned 
for misconduct it would be a double punishment for the same 
offence, a punishment by confinement, and also by a for- 
feiture of wages ; for charging him with the wages of the 
substitute is the same in effect as forfeiting so much of his 
own. And the same observations are applicable to the case 
of imprisonment, when without any fault of the mariner, he 



1 3 Rob. Adm. R. 364. See also Orne v. Townsend, 4 Mason's R. 541 ; 
The Blake, 1 W. Rob. Adm. R. 73. 

2 Macomber v. Thompson, 1 Sumn. R. 387. 
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is thrown into prison, in pursuance of the provisions of a 
foreign law. To charge him with the sum paid for another 
hand during his detention, would be an accumulation of mis- 
fortune, that cannot be thrown upon him.^ If the seamen 
insist upon a survey of the vessel, on the ground of unsea- 
worthiness, the owners cannot charge the expense to the 
seamen, provided there was reasonable cause for the survey.^ 

<§. 506. It is the rule of the maritime law, that mariners 
must contribute out of their wages to the damages arising 
from embezzlements by each other during the voyage. But 
when the embezzlement has arisen from the fault, fraud, con- 
nivance, or negligence of any of the crew, they are bound to 
contribute to it in proportion to their wages. When the 
embezzlement is fixed on an individual, he is solely respon- 
sible. When the embezzlement is clearly shown to have 
been made by the crew, but the particular offenders are 
unknown, and from the circumstances of the case, strong 
presumptions of guilt apply to the whole crew, all must 
contribute. But when no fault, fraud, connivance, or negli- 
gence is proved against the crew, and no reasonable pre- 
sumption is shown against their innocence, the loss must be 
borne exclusively by the owlier or master. In no case are 
the innocent part of the crew to contribute for the misde- 
meanors of the guilty ; and in a case of uncertainty, the 
burden of the proof of innocence does not rest on the crew, 
but the guilt of the parties must be established beyond all 
reasonable doubt, before the contribution can be demanded.^ 



1 Wood V. The Nimrod, Gilpin's Rep. 83 ; The Cynosure, 7 Law Rep. 
236. Tlie doctrine of the text is intended to apply to cases of impiisonment 
arising under the statute law of Louisiana and South Carolina, which imposes 
the penalty of imprisonment upon any colored person who comes within those 
States, on board of any vessel. 

a The William Harris, Ware's Rep. 367 ; Vide the cases, Snell v. Brig 
Independence, Gilpin's R. 140; Magee v. The Moss, Ibid. 219 ; Brower «. 
The Maiden, Ibid. 298, as to what charges, paid by the master, on account 
of the seamen, will be deducted from their wages. 

8 Spurr V. Pearson, 1 Mason's R. 114, 115 ; Lewis «. Davis, 3 Johns. R. 
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17 ; The Kitty, Bee's R. 355. Foi other cases where contribution is due, 
and can be made available by way of setroff (and it seems only in that way) to 
the claim for full wages, vide Wilson v. The Belvidere, 1 Peters's Adm. R. 
288 ; Thorne v. White, Id. 168, 173 ; The Neptune, 39, 2 Hagg. 420 ; The 
Washington, 1 Peters's Adm. R. 219 ; Willard v. Door, 3 Mason, R. 161. 
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of seamen, works a forfeiture of wages .... 405 

what constitutes • . 406, 407, 410 

by act of Congress, what is declared to be . . 408, 409, 410 
imprisonment of deserter, is in lieu of a forfeiture . . 406 

absence does not constitute, unless, &c 407 

DEVIATION, 

what will justify 157 

from rules of navigation, when justified . . . 304, 305 
to save property, discharges insurance on the ship . . 348 

36* 
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DISABILITY, 

of seamen, effect of upon their wages .... 37S 

DISCHARGE, 

of seamen, (See Masiniibs.) 

what causes will justify a discharge of seamen . . 412, 413 

DISSOLUTION OF THE CONTKACT OF AFFREIGHTMENT, 

by what causes effected 162-173 

by blockade of port of destination 166 

effect of capture ........ 171 

effect of government prohibiting exportation of the'cargo . 172 

DRAFTS, . 

salvage nofrallowed for recovery of 329 

DROIT D'AUBAINE, 6 

DRUNKENNESS, 

effect of, upon wages of seamen 415 

E. 

EMBARGO, 

what is 48 

hostile embargo 48 

American embargo of 1807 56 

in accordance with the law of nations 57 

effect of, upon the contract of affreightment . . . lB3, 383 
whether the master may discharge the seamen during the con- 
tinuance of 384, 385 

EMBEZZLEMENT, 

effect of, upon a claim for salvage 345 

of one salvor does not prejudice claim of co-salvors . . 346 
mariners must contribute to the damages arising from, when com- 
mitted by each other 416 

doctrine of the maritime law, with respect to embezzlement by 
mariners 416 

ENGLAND, 

no systematic code of marine law 26 

maritime jurisprudence of 26 

admiralty reports of, 31 

the four seas of 31 

claim to the empire of those seas, now abandoned . 31 

seizure of the Danish fleet S3, note 2 



F. 

FEDERAL COURTS, 

reports of 37 

(See Appellate Courts.) 
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FEMALE, 

may earn wages as a mariner 355 

FISHING TRADE, 

seamen's share in profits of S56 

FOREIGN JUDGMENT, 

conclusive in causes of collision 314 

FOREIGN VOYAGE, 

what constitutes 357, note 1 

FORFEITURE, 

of wage^ what acts wiU. occasion . . . 405,412,413 

partial, what acts will occasion 408 

not incurred for a single offence, unless &c. . . . 413 

FRANCE, 

marine ordinances of 24 

character of the maritime jurisprudence of . . . 24, et seq. 
FRAUD, 

concealing defects in the subject of a sale, constitutes . . 64 
FREIGHT, 

not due, unless the goods are delivered at the place of destinsr 

tion 170 

whether due, if the carrier is prevented from delivering the 
goods, by reason of a blockade of the port of destination, after 

commencement of the voyage 170 

whether due when the performance of the contract of 

affreightment is suspended 164-166 

whether due when the cargo is prohibited an entry into the 

port of destination 171,172 

whether the master, has a Ken on, for his disbursements . 180 

may be hypothecated by the master in a case of necessity . 224 
does not contribute in general average, where the cargo is thrown 

overboard 274 

pro rata freight contributes, when pro rata freight is earned 274 

^ro mia freight, what is 274, note 2 

whole freight contributes when the cargo is delivered at the 

port of destination 274 

contributory value of, how ascertained . . . 274, 275 
contributory freight due, for goods thrown overboard 274, note 3 
the mother of wages, maxim. of .. ., 339-343,391,398 
wages of seamen dependent upon earning of . . ,398 
loss of, by disaster, peril, or force, carries with it a loss of wages 398 
loss of, arising &om the vessel being unseaworthy, does not in- 
volve a loss of seamen's wages 404 

FREIGHTER, 

entitled to the use of such part of the ship as he hires . 146 
liable for the whole freight although he fails to put on board a full 
lading, 147 
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FRONTIER WATERS, '^'' 

jurisdiction of 32 note 1 

FURNITURE, 

whether ballast of a ship, is 97 

G. 

GALLISON'S REPORTS, 27 

GENERAL AVERAGE, ^ 

what is 232 

no average or contribution, if the goods were thrown overboard 

from alarm &e., nor if benefit was not derived in consequence 234 
nor if the goods had no available value at fhe time of the 

sacrifice 234-236 

nor if the jettison was rendered necessary from the ship being 

too heavily laden 236 

nor if the goods were stowed upon deck, except &c. . . 237 
nor if there was no bill of lading for the goods, unless the goods 

were carried with the master's knowledge .... 240 
if ship and cargo are saved by the jettison, and are afterwards 

lost ; what is saved from the wreck must contribute . . 240 
other examples of the application of this doctrine . . 240 

what damages &c. must be contributed for . . . .241 
no distinction as td contribution, whether the ship or cargo be 

sacrificed 241 

adjudications upon this point 241 - 245 

doctrine of, in cases of stranding .... 245, 246, 254 

decisions with respect to 246 - 253 

extraordinary expenditure considered as ... . 253 
whether injuries sustained from defending the ship against 

pirates &c. are general average 254 - 256 

upon capture and recapture, a jettison having been made 256 

costs and expenses of reclaiming, after capture constitute . 257 
money paid to obtain release of ship and cargo when captured 

upon suspicion &c. constitutes 257 

all damage immediately arising from the act of jettison, is a sub- 
ject of contribution 258 

examples of 258 

to constitute, the sacrifice must be made for the common 

benefit, and be beneficial 258, 259 

a subsequent sacrifice consequent upon a previous accidental loss 

does not constitute the whole an average loss . . 259 
a voluntaiy act, and a direction of it to the common bene- 
fit, necessary to constitute 259, 260 

expense of setting afloat a stranded vessel, a subject of . 261 

transporting the cargo in lighters, when a subject of 261 



INDEX. 429 

Page 

GENERAL AVERAGE, continued, 

if part of the cargo is withdrawn, in a case of disaster, must * 

contribute tn subsequent expenses &c. . . . 262- 266 

expenses of unloading and storing cargo &c. general average, 

when 266 

extraordinary expenses, when a subject of . . . .267 
in what cases wages and provisions of the crew, constitute 267-271 
if a part of the cargo is sold to obtain money for repairs and 

supplies it must be contributed for .... 272 

expense of going under convoy, constitutes . . . .272 
rule by which contribution is made .... 372, 273 

persons &c., exempt from contribution 273 

ship freight, and merchandise contribute .... 273 

goods of the government contribute 273 

goods carried on deck are not contributed for, but must contribute 273 
goods thrown overboard contribute, equally with those sacrificed 273 
freight exempt from contribution, when . . . . 274 

when mariners' wages contribute 276 

when to be adjusted 276 

foreign adjustment of, binding unless &c 276 

underwriters, how afiected by a foreign adjustment of 277, 278 

ship contributes in- general average ..... 278 

rule as to valuation of ship, for the purpose of . . 278, 281 

rule as to the valuation of cargo, for the purpose of . 278 - 283 
GUIENNE, 

duchess of 15, note 2 

claims of, to the authorship of the laws of Oleron . .15, note 2 

H. 

HANSEATIC LEAGUE, 

origin of 21 

date of 31 

object of 21, 22 

commercial and political power of 22 

present condition of . 23 

maritime laws of , . 23 

laws of, founded upon the laws of Oleron and Wisbury . 23 

laws of, when adopted 23 

law of, with respect to collision 292, note 

HARBORS, 

foreign -^ssels may be excluded from 35 

general license to enter, implied 35 

upon what grounds, rests the right of control and exclusion from 35 

(See Ships, Ports.) 
HOLLAND, 

law of, in cases of collision 292 

law of, with respect to consequential damages in cases of collision 302 
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IMPKESSMENT, "^ 

of sliips 41 

right of, denied .- . . 41 

{See Ships.) 
of mariners, effect upon their contract . . . 388, 389 

IMPRISONMENT, 

of a deserting seaman, stands in the place of a forfeiture of wages 406 

INNOCENT USE, 

what is . . 36, note 3 

a light, of imperfect obligation . ' 36 

INSUEAJSICE, 

Marine insurance first mentioned in the laws of Wisbury . 21 
seamen cannot effect, of their wages, unless &c. . . 399 

J. 

JETTISON, ^ 

doctrine of, founded upon the Ehodian law . . . 232 

definition of 232 

when justifiable 233 

must be done with premeditation 233 

must be directed by the master 234 

crew have no right to make 234 

when made, after a capture, upon recovery of the ship . 256 

(See General Average.) 
JURISDICTION, 

of a nation, over its vessels 38, note 1 

of prize courts 129, 130 

when jurisdiction of prize courts may be enqtured into . 130 

of the admiralty, to enforce a lien given by the local law . 187 
of the admiralty, to enforce lien of a shipwright . . 195 

of the admiralty, depends upon the subject-matter . . 195 
of the admiralty, over contracts &t the building of ships . 195 

of the admiralty, in causes of collision between foreign vessels 314 
of the admiralty, in cases of salvage 316, 317, note 1, 318 

of the admiralty, in causes of collision in/racorpus comitatus 316, note 
of the admiralty, when the parties are foreigners . . 318 

of the admiralty, of a suit for seamen's wages, when the 

voyage is broken up 399, note 3 

K. 

KENTLEDGE, 

what is 98 

whether a part of a ship's necessary stores . . . .98 
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L. 

LAY DATS, 

what are 148 

freighter entitled to benefit of 148 

effect of not mentioning them in charteivparty . . . 149 
(See Days.) 

LIBEL, 

for seamen's wages, when it may be filed . . . 403 

(See act of Jnly 20, 1790, ch. 29, § 6 as to commencing process 
for seamen's wages) 

LIEN, 

of ship-owner 154 

of freighter 154 

of sub-shipper 154 

may be waived 154 

of master, on the freight and cargo, in what cases upheld . 180 
whether master has a lien on the ship .... 180 

for repairs and supplies 183 

exists in the case of a foreign ship ..... 183, 185 
of material-man, includes both ship and freight . . 184 
of a person advancing money for the ship . . . .184 
attaches to a domestic ship, if she appears in the guise of a fo- 
reign ship 186 

priority of 186, 187 

given by local laws 187 

in what cases waived 188-191,192 

common and maritime law, differ with respect to waiver of 190, 191 
must be enforced in a reasonable time . . . 191, 403 

whether taJdng a negotiable note or biU of exchange is a 

waiver of 192,193 

the general maritime lien, cannot be modified, enlarged, or 

restricted by the laws of the several States . . 193-195 

of a bottomry lender, must be enforced in a reasonable time 220 
of master and owner, upon goods liable to average contribution 283 
attaches to goods belonging to the government . 283, note 

in cases of salvage 322 

of ship-owner, upon the cargo for salvage . . . 334 

of seamen upon the vessel, must be enforced in a reasonable time 403 
(See Master.) 
LIGHT, 

must be exhibited by a vessel at anchor .... 310 

must be exhibited by a vessel sailing in narrow waters . 310 

not necessary to be exhibited by vessels sailing on the high seas 310 
reason of this latter rule ....... 310 
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LIMITATIONS, 

statute of, of the several States, does not limit or govern the ad- 
miralty in entertaining suits for seamen's wages . . 404 

LOG-BOOK, 

entry in, of a seaman's absence . ... 408, 409 

particulars necessary to be inserted in 409 

evidence of the fact of desertion .... 409, 410 
may be explained by parol evidence 410 

LOUGHBOROUGH, 

Lord, character of 376, note 

M. 

MARITIME LAW, 

definition of ......... i 

its source 1 

its authority 1 

MARINE INSURANCE, 

first mentioned in the laws of Wisbury .... 21 

MARINERS, 

not bound by an agreement of the master or owner to render 

salvage services for a fixed sum 332 

not ordinarily entitled to salvage 334 

when they may become salvors of their own ship 339, 340, 344 

whether entitled to wages, when freight and ship are both lost 342, 343 
who remain behind on board a salvor ship, entitled to salvage, 
the same as those who go on board the salved ship . . 345 

contract of 35S-363 

characteristics of 353, 363 

rights of, jealously scrutinized 353 

who are 354 

what services, constitute .*.... 354, 355 

upon what terms usually employed .... 355, 356 

how employed in fishing voyages 356 

when contract of, must be in writing .... 357, 363 
voyage for which they engage must be described . . 358 
efiect of varying the voyage, upon wages of . 361,362,363 
difference between the mariners' contract, and other con- 
tracts for hire and service 364, 365 

general maritime law with respect to, in force, except when varied 

by positive enactments 365 

effect of shipment of, before master is appointed . . 367 

effect upon contract of, of the substitution of a new master . 366 
contract of, proved by shipping articles . . . . 867 

contract of, open to explanations 367 

contract of, cannot be varied by parol evidence . . 36 7 
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MAKINEES, continued. 

unusual stipulations in contract of, closely scrutinized . . 368 
bound to use their utmost exertions in the service of the ship 369 
agreements of, for extra pay, when void .... 369 

contract of, how affected by a change of circumstances &c. 370-373 
effect of deception upon contract of . . . . 372,373 
consequence to, of a loss of the voyage . . . . 375 

disability of, during the voyage, from sickness or accident, effect 

of, upon wages 375 

whether entitled towages, when left at a foreign port in con- 
sequence of disability 375, note 2 

when separated from the ship, and an opportunity is given, 

to rejoin it, duty of 376, 388 

when sent out of the ship on a special service, and fall sick, &o. 

effect of, upon wages 376 

as to intermediate earnings of, when separated from the ship 376, 377 
disability of, before voyage commences . . . . 377 

when incapable of performing stipulated services 377, note 2 

effect of a wrongful discharge of . . 377, 378, note 1, 400 

wages of, in a case of semi nau/rajfium 379 

wages of, when discharged abroad or the ship is sold abroad 379 

whether extra pay, allowed to, by the act of 1803, is recover- 
able ia, the courts of this country .... 380-382 
wages of, when they leave the ship and go on board a convoy 382 
when unsupplied with provisions may leave the ship . 382 
quantity of provisions to be on board every ship . . . 382 
what kind of treatment, will justify a seaman in leaving the 

ship 383, note 2 

may recover wages during the continuance of an embargo 384, 385 
effect of detention of the ship and subsequent restoration, 

and of detention and subsequent loss, upon the wages of 385, 386 

effect of capture, upon contract of 386 

in case of capture, may remain by the ship, until the prize pro- 
ceedings are ended 388 

effect of impressment, upon contract of . . . 388, 389 
wages of, how affected by their death during the voyage 389, 390, 391 
how affected by the earning, and loss of freight 391, 392, 398 
entitled to their wages, at every delivering port . . . 392 
rights of, not invalidated by any special agreement, as to the pay- 
ment of wages 393 

, how time of, passed in port, is apportioned . . 395-398 

insurance upon freight by owners, does not enure to benefit of 

mariners 399 

cannot insure their wages, unless &o • 399 

effect upon wages of, where the proposed voyage is aban- 
doned or broken up 399, 40O 

MAE. 37 
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MAKINEBS, continued. 

whether the claim of, in cases of shipwreck &c., is for salvage or 

wages eo nomine ...:.... 400 

wages of, to be paid, if any part of the cargo is saved, in a case 

of shipwreck . . 401 

wages of, lost if they abandon the wreck animo non revertendi 401 
wages of, how payable under the act of 1803 . . . 401 

wages of, must be finally paid in ten days after their discharge &c. 402 
usage in this country, with respect to the discharge of . 402 

lien of, upon the vessel, must be enforced in a reasonable time 403 
effect of a belligerent capture upon wages of . . 404 

effect of recapture and ransom, upon contract of . 404, note 

whether they may recover their wages, when from the iin- 

seaworthy character of the vessel, no freight is earned 404, note 5 
what acts will occasion a forfeiture of wages of 405, 408, 409, 410 
effect of condonation upon the forfeited wages of . 405, note 2 
advance wages of, not affected by subsequent misconduct . 411 
bound to lade and unlade cargo, at foreign ports, but not at 

domestic ports 411, 412 

punishment of offences of 412-417 

imprisonment of,' effect upon wages 415 

embezzlement by, contribution for 416 

MASON'S REPORTS, 

character of 27 

MASTER, 

power of to sell the ship . . . . . .98-110 

what circumstances authorize his selling . . . 103-105 

testimony of, to show necessity of the sale . . 107, note 1 

cannot purchase the ship when sold abroad . . . 119 

may execute a bill of sale of the ship, in his own name . 119 

may receive the proceeds of the sale . . . . 120 

when he may charter the ship 135 

incidental authority of 135 

cannot bind his owners by a sealed instrument, so as &c. . 136 
becomes owner pro hac OTce, when he hires the vessel " on shares " 152 

when liable for supplies 152 

duty and responsibility of, with respect to the goods . . 155 

bound to see cargo properly stowed 156 

must set sail with first fair wind . , 157 

must proceed by the usual route to port of destination . 157 

what will justify his clearing out fi)r a blockaded port . . 168 
may borrow money for repairs and supplies for the ship . J 76 

when restrained from borrowing .176 

whether his contracts abroad, must be governed by the law of 

his own, or tlie foreign oounta-y 178 

lien of, for his disbursements 180 

whether he has a lien upon the ship for his advances &c. 181, 182, 210 
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MASTER, continued. 

■whether suck lien exists in favor of hia wages . . . . 181 

no one empowered but, to give an implied lien upon a ship . 186 
power to hypothecate ship, (See Bottomry-Bond.) . 197 

cannot take a bottomry-bond for a debt of his own . . 215 
in what cases may hypothecate the cargo . . . 228 

his pledge of the cargo binds the other owners, when he has a 

direct authority to pledge, from the principal owners . 229 

his power ceases when the ship arrives at the port of destination 229 
not bound to select a particular part of the cargo and apply to 

the repairs of the ship, rather than pledge the whole . 229 

may order goods thrown overboard, to lighten the ship, &c. 234 

advisable to consult the crew, but not necessary . . . 234 

duty of, before resorting to a jettison &c 253 

not obliged to part with goods until he is either paid or secured 

the sum contributable in respect of them . . 282, 283 
bound to use vigUance to prevent collision . . . .289 
answerable to his owners, for coUision occurring from his negli- 
gence &c 289 

may bind the owner, but not the crew, by an agreement to ren- 
der salvage service 332 

entitled to what proportion of salvage remuneration . 347 

when intermediate course of the voyage is left ,to discretion of, 

power of, with respect to 361 

substitution of new master, effect of, upon the shipping contract 366 
contract of, with owners need not be in writing . . 367 

whether owner is bound by contract of, in the shipping articles 367 
MEASURE OF DAMAGES, 

rule with respect to, in contracts of affreightment 158, note 4 

MISREPRESENTATION, 

effect of, upon contracts 68 

MOLLOY, 

argument of, in favor of the sovereignty of England, to the 

four seas ........ 31, note 2 

MONEY, 

found on the person, not subject to salvage .... 329 

N. 

NATION, 

has exclusive jurisdiction, within its own territory . . .36 
for what purposes may extend its authority beyond its limits 37 

NAUTICAL TERMS, 

definition of 315, note 

NAVIGATION, 

origin of 2 

rules of the sea, with respect to 304 - 309 

in what cases rules of, may be deviated from . . . 307 
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NECESSITY, ''" 

character of, tliat •will excuse a ■violation of law . 103, note 3 

moral, meaning of 104, note 2 

physlcial, meaning of 104, note 2 

NEUTRAL, 

dutiesof iS,etseq- 

bound to restore captured property found -within his limits 46, 47 
cannot impugn a capture, not in violation of his neutrality 126 

duties of, with respect to neutrals 127 

courts of, may restore property captured in violation of his neu- 
trality 127 

can claim no salvage for a recapture from a belligerent . 350 
when captured by a belligerent must be discharged without pay- 
ment of salvage 350 

NEUTRAL WATERS, 

exempt from hostilities by belligerents 42 

violation of, a hostile act 43 

what constitutes a violation of 43 

O. 
OFFICIAL PERSONS, 

not entitied to salvage, unless &c 335 

what services will give them a claim to salvage . . .335 
OLERON, 

laws of 15 

their origin 15-17 

laws of, when promulgated 17 

authority of the la,ws of 1 7, et seq. 

ONUS PROBANDI, 

rests on the purchaser of a ship, under a sale by the master, to 

show a necessity for the sale 103 

rests on the lender to show the apparent necessity of the repairs 
or supplies for which he advances money to the master 176 

is upon the lender on bottomry &c 206 

on owners to show that the repairs &c. could have been obtained 

without resorting to bottomry 202 

on the party, who departs from the rules of navigation to show a 
necessity for the departure ...... 305 

in cases of conflicting claims for salvage . . . 325 

" OR ELSEWHERE," 

construction given to phrase of, in shipping articles 858, note 3 

P. 

PART-OWNER, 

cannot take a bottomry, on the share of another part-owner for 

repairs done to the vessel 214 

PARTNERSHIP, 

a seaman's contract to share in the profits of a fishing voyage does 
not constitute 356 
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PASSENGER, 

not entitled to salvage, for tlie ordinary assistance hg may have 

rendered a vessel in distress 334 

not bound to remain on board a ship in distress . . 334 

if he renders extraordinary assistance entitled to salvage . 335 

compensation of, in cases of rescue 335 

PILOT, 

whether owner is responsible for a collision, whilst the vessel 

is in charge of 312,313 

■ not ordinarily entitled to salvage 334 

who is 336 

not bound to go on board a vessel in distress, unless &c. . 336 

PIRACY, 6, 23, note 4 

PORTS, 

free to Vessels of friendly powers . . . . . 38 

jurisdiction of sovereign of, over foreign private vessels . . 38 
sovereign of, may relax his jurisdiction .... 38 

sovereign of, may impose duties upon foreign vessels . . 38 

ships of war, exempt from jurisdiction of the sovereign of 39, 40 
involuntary entrance into a prohibited port works no forfeiture 49 
reasons upon which this doctrine is founded ... 49 

cases sought to be excepted from the general doctrine 50, note 2 
what is deemed to be a'foreign port in the sense of our law 207 - 209 
PRIZE, 

what may be captured as 121 

to whom belongs the property in ... . 121 

courts of the captor must determine the question whether 

prize or not 122, 123 

courts of the captor cannot sit in a neutral country . . 123 
may sit in the country of a co-belligerent or ally . . 125 

a court of prize of an ally, cannot condemn . . . 126 

when the prize courts of a neutral may interpose . . 127 

effect of a condemnation as, by a competent court a,cting in 

rem 127, 128 

proceedings of a court of, must be regular to be binding . 128 
PRIZE COURTS, {See Prize and Jukisdiction.) 
PROFITS, 

probable, not considered in estimating the damages in cases of 

collision 304 

PROPERTY, 

distinguished from empire ... ... 28 

what constitutes . . 29, note 1 

of ships, how acquired 59 

PROVISIONS, 

sufficient must be furnished seamen 382 

otherwise they are justified in leaving the ship . . 382 

37* 
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PROVISIONS, continued. 

quantity of, necessary to be sjipplied to every ship . . 382 

when substitution may be made for ... 382, 383 

PRUDENTIAL MEASURES, 

to avoid collision 309 - 312 

PRUSSIAN CODE, 

rule of, in cases of collision 291 

R. 
RANSOM, 

of a mariner a charge upon the master or owner . . .376 
of a mariner, entitles him to his wages, if the voyage is per- 
formed 404, note 

RECAPTURE, 

when salvage allowed for 350, 351 

of the property of allies, rule with respect to . . . 351 

revives mariner's contract 404 

REGISTRY ACTS, 

have not changed the common law, as to transferring ships . 58 
special privileges conferred by 58 

REPAIRS AND SUPPLIES, 

authority of the master, with respect to . . . . 174 

master personally liable for 174 

whether master liable for, in home port . . . . 174 

when they form a lien on the ship 183 

whether a lien exists for, when furnished to a domestic ship 183, 189 
whether a lien exists for, when furnished to a foreign ship 183, 184 

local laws, with respect to 187 

(See further upon this subject, Lien.) 

REPRESENTATION, 

effect of 66 

does not afford a ground of action, unless known to be false 66 - 79, 81 

does not constitute a warranty 83 

as to capacity of a vessel 138 

RESCUE, 

of ship, from mutineers gives no claim to salvage . . 329 

otherwise, when rescued from an enemy .... 329 

RESPONDENTIA BONDS, 

definition of 227 

similar to a bottomry-bond 227 

valid without any pledge of goods 228 

need not be made, before departure of the ship . . 228 

the money loaned need not be employed in the outfit of the 

vessel, nor &o 228 

in what cases the master may pledge the cargo . . . 228 
when restrained from pledging .... 228, 229 

authority of the master with respect to, (See Master.) 
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RESPONDENTIA BONDS, continued. 

when quantity of goods is less than stipulated in the bond . 230 

REVOLT, 

what constitutes 414, note 2 

effect of, upon wages of seamen 414 

RHODES, 

maritime laws of 4 

law of, with resgect to contribution in cases of jettison . 273 

RUSSIAN LAW, 

in cases of collision 293 

* 
S. 

SALE, 

requisites of 60 

vitiated by fraud 60 

of a ship "with aU faults" . . . . .62-72 

of a copper-fastened vessel 77 

of a ship by the master 98-110 

of the ship abroad, effect of, upon mariners' wages . 379, 380 

SALVAGE, 

charges for, deemed a general average . . . 284, 285 

what constitutes 316,326 

jurisdiction of the. admiralty in cases of . . . .316 

in what cases of, the admiralty will exercise jurisdiction in 

personam 317, 318 

no objection to the jurisdiction, in cases of, that the parties are 

foreigners 318 

compensation in cases of 319,320 

charges for, in cases of derelict 321,322 

rule with respect to second salvors 334 

first salvors, bound to accept assistance when . . 325 

conflicting claims to salvage, how adjusted . . . 325 

compensation incases of, where the property is ina state of distress 326 

not allowed for saving life 327-329 

when life is saved in connection with the preservation of property, 

that circumstance will be considered . . . . 327 

not allowed for bills and evidences of debt . . . . 329 
not allowed for a rescue of the ship from mutineers . . 329 

allowed for a rescue from an enemy 329 

allowed to merchant vessels for services not maritime . 330 

whether allowed to government vessels .... 330,331 
effect of an agreement to render salvage services . . 331 

effect of an agreement to render salvage assistance to the ship, 

irrespective of the cargo 333 

allowed for transshipment of cargo . . • . . 333 

the cargo bound to contribute for, as in general average . 334 
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SALVAGE, continued. 

when paid by the ship-owner, he has a lien on the goods for their 

contributory share, which is insurable .... 334 

when allowed to persons connected with the ship 334, 335, 336 

when allowed to a pilot 336, 337 

when allowed to a magistrate 337 

when allowed to the mariners . . 340-343, 344, 400, 401 
whether properly allowed to the mariners in g, case of ship- 
wreck 343, 343, 345 

what acts will forfeit a claim to 345 

effect of embezzlement upon.a claifn for . . . 346 

effect of abandoning the service 346 

effect of acts of previous misconduct . . . . 346 

testimony in cases of 347 

rule by which the salvage reward is distributed . 347, 348 

to whom allowed and in what proportion . . .347, 348 
appeals discouraged in cases of . . . . 350 

allowed in cases of recapture 350, 351 

SALVOR, 

acquires a /jis i»i re against all persons . . . . 317 

right of, attaches to the thing 317 

in what cases he may proceed against the owner in personam 317, 318 
merit of, determines quantum of compensation . . .319 
a person taking possession of property temporarily abandoned 

at sea, rewarded as a salvor 323 

a first salvor not to be interfered with by a second, unless &c. 432 
first salvors, relieved by a second set, do not lose their original 

right to salvage 324 

when bound by an antecedent agreement to render salvage ser- 
vices 331 

who may become 334 

what acts will forfeit his claim to salvage . . . 345, 346 

may testify in his own cause . . . . , . . . 347 

slaves and apprentices may become 349 

the services, and not the motives of, to be considered in fixing 

the salvage reward 351 

SEA, 

common to all mankind 28 

empire of, claimed by different nations .... 28 

open sea, what is 29 

parts of it, may be appropriated 29 

upon what grounds 29 

an inclosed sea, what is SO 

sovereignty of 30 

narrow soas, common to all 31 

jurisdiction of, within cannon shot of shore .36 

SEAMEN, (_See Mabinebs.) 
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Page 

SEAECH, 

whether right of, exists in a time of peace . . . . 51 
not distinguishable from the right of visit . . . .51 

SETTING SAIL, 

rule with respect to 157 

SHIP, 

bound to the merchandise ... .154 

. 154 

278-282 

299 

299 

must give way to one 

306 

. 304-309 

310 

. 310 

311 



bound to sub-shipper .... 
contributes in general average . 
liable for collision with a ship at anchor 
improper plafce of anchorage for 
when going before the wind or sailing free, 

close-hauled 

rules to be observed in the navigation of 

at anchor must hang out a light 

must exhibit a light in narrow waters 

entering a harbor bound to be vigilant 

must be checked, in entering a river or harbor . . . 312 

damaged from collision, is entitled to every assistance from the 

damaging vessel 312 

seizure and detention of, with subsequent restoration, effect 

of, upon mariners' contract , 385, 386 

if unseaworthy, and no freight is earned, whether mariners are 

entitled to their wages 404 

(See CoLLisiOK.) 
SHIPS, 

private, under the jurisdiction of the sovereign in whose ports 

they lie 38 

public, exempt from such jurisdiction 39 

impressment of 41 

right of impressment, considered . . . . 41, note 1 

jurisdiction of, whilst at sea 51 

public, have a right of approach 52 

title to, how acquired 59 

what passes in a sale of 92, note '2 

SHIP-OWNER, 

when he charters his ship, bound to see that she is stanch &c. 146 
bound to repair the ship, when injured from accident . . 145 
may seek another cargo, if the charterer fails or declines to put 

any cargo on board 148 

when owner for the voyage . . ■ . . . 152 

when he loses his lien on the cargo 152 

liability of, as to the lading and carriage of goods . 155, 156 

responsibility continues, until the cargo is delivered at the port 

of destination 158 

bound for money paid to obtain a clearance for the cargo . 175 
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SHIP-OWNER, continued. ^'^' 

whether liable for repairs, obtained after he has parted with his 

interest in the ship 177, note 2 

answerable for injuries arising from collision occasioned by the 

fault of the master 289, 290 

his whole psoperty liable for such injuries . 289, note 1, 304 
when answerable, although a pilot is on board . . 312, 313 
has a lien on the cargo, for salvage contribution, when . 344 

claim of, for salvage 348 

SHIPPING ARTICLES, (See Marbsees.) 

SHIPWRIGHT, 

l|en of 183, 186 

lien of, may be enforced in the admiralty . . . 195 

SICKNESS, 

special agreement of a mariner with respect to . . 394 

of a mariner, effect of upon his wages 375 

(See Seamei^.) 

SLAVE, 

may become a salvor 349 

SLAVE TRADE, 

neither piracy, nor crime, by the law of nations . . 53 

STATES, 

of the American Union, power of, over maritime liens 193 - 198 

STEAM-TUGS, (See Towage.) 

STEAM-VESSELS, 

must give way to sailing vessels 308, 309 

quantum of compensation, when salvage service is performed by 
or for 321 

STOWAGE, 

goods must be stowed with care and under deck . 156, note 4 

STRAITS, 

free, when the connected seas are free 32 

not free to ships of war 33 

duties upon the passage of 34 

STRANDING, 

of a ship, (See General Average.) 

SURVEY OP VESSELS, 

jurisdiction of the admiralty, to decree . . . 110-114 

" regular " meaning of, in policies of insurance . . 115 

must be in accordance with the local law . . 115, note 

need not emanate from a court of admiralty . . . 115 

as matter of evidence 116,117 

expense of, not chargeable to the seamen, unless &c. . 416 

SURVEYORS, 

need not be sworn U7 

SWEDISH CODE, 

rule of, in cases of collision . . . . 291 
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TERRITORIAL WATERS, 

what are • 32 

dominion of . . 35 

TOWAGE, 

of ships 300 

collision arising from 300 

whether boats engaged in business of, are liable as common 

carriers 301, note 

TRESPASS, 

master not liable for wanton trespass of servant . 290, note 2 
is not committed by a person taking possession of property tem- 
porarily abandoned at sea 323 

TRUSTEES, 

cannot be purchasers at a sale of trust property . . 119 

U. 
UNDERWRITERS, 

how affected by a foreign adjustment of a general average 277, 278 
must contribute as for a general average in cases where the 

same person is owner of ship, cargo, and freight . 285, 286 

liability of, in cases of collision .... 293, note 4 

UNLIVERY, 

of cargo, whether the seamen are bound to attend to 40a, 407, note 2 

V. 

VALIN 

commentary of . 25, note 1 

VENDEE, 

whether bound to disclose his knowledge of extrinsic facts 61, note 

VENDOR, 

must disclose latent defects . . . . ' . . .62 

bound to deliver the specific thing sold . . 77-79 

VENICE, 

her claim to the sovereignty of the Adriatic . 28, note 2 

VISIT, 

right of, not admitted in time of peace . : . . 51 

permitted as f belligerent right 53 

claimed by England as existing during peace . . . 53 

right of, denied by our govemnient . . .54, note 2 

VISITATION AKD INQUIRY, 

when rightfully exercised 37 

permitted by the courtesy of nations . . . • 35 

VOYAGE, 

foreign, what 357, note 1 

must be described in seamen's articles • . . 358 

how described • 358, 359 

whether every port must be named . . • . 359 

destruction or loss of, eflfect upon wages of seamen . . 375 

how divided with respect to the payment of seamen's wages 392 
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VOYAGE, continued. p^' 

•when outward ends, and homeward begins, with respect to 

wages of seamen 395-397 

return, when it begins 397,398 

abandonment or breaJdng up of, effect upon wages of seamen 399 
is ended, when the ship has arrived at her Uist port of destination &c. 402 

W. 

WAGES AND PROVISIONS, 

of crew, when a subject of general average . . 267-271 
wages of crew, in cases of shipwreck . . 340 -343, 400, 401 
wages of seamen, when discharged wrongfully or otherwise, (See 

Makinees.) 
wages of seamen, due under the act of 1803, whether recover- 
able in the courts of this country 382 

wages of seamen, divisible and payable at every delivering 

port 392,393 

mariners have a claim for wages eo nomine in cases of ship- 
wreck &c ■ 400 

what acts will work a forfeiture of 405 

what acts will work a partial forfeiture of . . . 408 

effect of condonation upon 405, note 2 

subsequent wages, not forfeited by acts of previous misconduct 410 
advance wages, not affected by subsequent misconduct . 410 

WAIVER, 

of lien, {See Lien.) 

WAR, 

effect of, upon mariner's contract 370,374 

WARRANTY, 

does not extend to visible defects 60 

whether implied as to the good quality or condition of the thing sold 80 

differs from a representation 81 

what it means 81, 82 

implied 84, 85, note 

WHALING VOYAGE, 

whether seamen's engagement for, must be in w^ng . 357 

WISBURY, 

history of 18-19 

its present condition 19> ^ote 1 

its political institutions 20 

maritime laws of 21 

laws of, when promulgated ' • 21 

authority of the laws of 21 

rule adopted by code of, in cases of collision . . 292, note 

WORKING DAYS, 

what is meant by 149 

WRECKS, 

may be sold by the government, on whose shores they are found 118 
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